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*470 Abstract

American state intermediate appellate courts that succeed in handling their caseloads expeditiously have taken
responsibility for the entire appellate process, beginning with the filing of the notice of appeal. They have
recognized the public interest in minimizing delays, have committed themselves to deciding cases in a timely
manner, and have mobilized themselves to pay sustained attention to effective case processing. While resources are
important to an appellate court's effectiveness in handling its caseload, how the resources are actually used-i.e., what
caseload management strategies and techniques are employed by the court-can make a significant difference in case
processing *471 time. Further, the traditions or culture of the court, as well as the leadership and commitment of the
chief judge, play a very important role in the case processing time.

Those are central findings of the Appellate Caseflow Management Improvement Project, conducted by the Justice
Management Institute (JMI) under a grant from the State Justice Institute. The project was designed to build on what
has been learned through previous studies, focusing particularly on how appeals are processed in six intermediate
appellate courts: two in Ohio, two in Washington State, and the statewide courts in Maryland and New Mexico. The
report presents basic information about workloads, resources, operating procedures, and case processing time in the
six courts and documents a number of difficulties in making cross-jurisdictional comparisons of appellate case
processing times. Despite the methodological difficulties, the researchers were able to see major differences among
the courts and to identify a number of common problems that impede effective case processing.

Key operational problems identified as common to many appellate courts include delays in the preparation and
filing of trial court transcripts, delays in the appointment of appellate counsel for indigent defendants, case
overloads facing attorneys responsible for handling appeals in small law offices and in the offices of major
institutional litigants, leniency on the part of appellate courts in the granting of extensions of time to file briefs, the
sheer complexity of some cases, and (in some courts) the existence of a large backlog of undecided cases. Among
mechanisms proven successful in assisting intermediate appellate courts with reducing delays and improving
performance, those that involve monitoring and troubleshooting stood out. Often, technological innovations make it
possible to conduct some activities far more swiftly and efficiently than in the past, but they rarely reduce the need
for ongoing supervision of the process.

Looking to the future, the report recommends three initiatives to help catalyze action-and, ultimately, significant
improvements-in state intermediate appellate courts: development of a system for regularly collecting and
publishing comparable data on the workloads, resources, structures, operating procedures, productivity, and case
processing times of intermediate appellate courts; design, implementation, and evaluation of demonstration projects
that incorporate an array of modern procedures and technologies and are aimed at significantly improving the
expeditiousness of appellate case processing; and design and presentation of educational programs, focused on
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appellate caseflow management, for judges and court staff members.

1. Overview of the Project and This Report
A. Objectives of the Project

Fair and timely resolution of cases is at the heart of the business of the courts and is essential for public confidence
in the courts. It is as true in appellate courts as in trial courts that "justice delayed is justice denied." In some ways,
appellate delays are especially pernicious:

. DPA2@@Appellate delays prolong litigation and undermine the public interest in final *472 resolution of
litigants' disputes. Parties on appeal remain enmeshed in the dispute process and are unable to get on with their lives
and business.

. Reversal of a trial court decision or remand for further proceedings extends a dispute even longer. The longer the
appellate process takes, the more likely it is that witnesses will be unavailable, memories will fade, and evidence
will be stale when the case is again before the trial court.

. Appellate delays affect not only the parties to the case that is delayed, but also the actions of others who are
involved in cases that have similar facts and issues, thereby contributing to uncertainty in law and in business and
social relationships.

. Lengthy appellate delays disregard well-documented public concern about court delay. When appellate courts
cannot manage their business well, they contribute to a negative model of court processes and tend to undermine
public trust in the legal system.

The relatively little research that has been conducted on case processing times in appellate courts has tended to
focus first on the basic task of documenting how extensive the delay is and next on seeking to ascertain which of
several factors-resources, court structure, procedures, or management, to name those most frequently mentioned-
best explains variations across courts in the pace of appellatelitigation. This project has been designed to build on
previous work in the field and to produce practical tools to enable appellate court judges and managers to reduce
backlog and delay. The aim has been to develop a better understanding of why some appellate courts are able to
handle their business (or stages of that business) expeditiously while others are much slower; and learn why and
how the expeditious courts have been able to overcome the obstacles that plague the slower courts, with particular
attention given to techniques that intermediate appellate courts have used to reduce backlogs as part of an overall
delay reduction program. The project has had three main objectives:

+ . To broaden the base of practical knowledge about how appellate courts function and about variables that affect
appellate delays;

. To identify approaches and techniques that work effectively in minimizing delays in appellate decision-making,
without compromising the quality of the decisionmaking; and

. To develop work products-including a self-assessment guide and a final report that has recommendations for
practical steps that can be taken to reduce appellate backlogs and delays-that can be used by appellate courts
interested in reducing backlogs and delays and in generally improving appellate court caseflow management.

In conducting the project, we have interviewed more than fifty persons: appellate judges; appellate court clerks and
administrators; judicial adjuncts; conference, settlement, and staff attorneys in appellate courts; appellate counsel
from state attorneys-general's offices and public defender offices; attorneys in private practice; and academic
observers. The six courts studied provided case processing data to the extent that they were able, and we have
worked with them to refine the data for use in comparative presentation. The difficulties involved in this process are
discussed in the report. We are also appreciative of the *473 interest shown by thirty-five members of the National
Conference of Appellate Court Clerks who attended a focus group we conducted on appellate court case processing
improvements at their annual seminar.

By examining policies and procedures in six intermediate appellate courts that vary considerably in the speed at
which they handle cases-three relatively fast, three somewhat slower in processing cases; two pairs within states,
two other state-wide courts-we seek to move closer to identifying strategies and techniques that can be broadly
applicable in reducing appellate delays. If each court is examined more closely, however, it can be seen that the
strategies and mechanisms used by these courts to manage their caseloads are closely linked to the long-term
attitudes and practices that the court has developed toward its work and its clientele. In Part Il we present brief
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snapshots of these courts by way of framing the analysis of how they operate.

The report has four key themes. First, courts that have succeeded in reducing appellate delay have organized and
mobilized themselves toward this goal. These courts, and in particular, their leaders, have recognized the problem of
appellate delays as one meriting their sustained attention. They have developed and implemented particular
mechanisms deemed appropriate for each court and its environment.

Second, successful courts have communicated their intentions and actions in reducing appellate delay to the bar,
especially, and also to the executive branch and to legislative appropriating bodies, litigants, and the public. [FN1]
Appellate courts that have recognized the growing interdependency of courts within the greater communities they
serve have been able to increase their abilities to meet the rising expectations of effective performance.

Third, the expeditious courts, along with requiring those litigating before them to observe the time limits set by
rules, have in turn committed themselves to deciding cases in a timely manner. These courts have instituted
procedures to ensure that cases do not linger in one tardy judge's chambers or get lost in the many cracks between
chambers of participating judges. Their judges have reviewed the argued-and-undecided docket frequently and
determined how they can best work together to hash out problems delaying a decision.

Lastly, the courts that have dealt effectively with delay have learned that the court must accept responsibility for
taking control of the entire appellate process from the filing of the initial notice or petition through issuance of the
opinion or other ruling and any en banc procedures. For effective appellate courts, there has been no real division of
cases among so-called "lawyer time" and "judge time." Rather, the entire process has been viewed as an integrated
one. Expeditious courts have monitored preparation of the trial transcript and the clerk's record, ensured the efficient
handling of motions and timely filing of briefs and appendices, and issued opinions promptly.

*474 B. The Project's Approach

This project has examined specific methods used in each of the six participating courts to handle its caseloads.
Because the value of any individual technique cannot be definitively evaluated by assessing its impact in only one
court, we have not presented any view as to the overall effectiveness of a particular approach or method in ijtself,
Instead, we have sought to gauge how well an approach or method served the court employing it in resolving cases
expeditiously.

Examining the processes used in individual courts helps us gain a sense of what general approaches and specific
mechanisms contribute to expeditious case processing in appellate courts. As Joy Chapper and Roger Hanson
observed some years ago, trial court caseflow management principles are clearly applicable to appellate courts.
[FN2] Even as a trial court's culture influences the pace of litigation, [FN3] it is similarly the case that in the small,
somewhat cloistered world of appellate courts, the prevailing culture of the court is likely to help explain how
speedily and effectively the appellate court handles its caseload. Although the relationship to resources may become
important- especially in how the court deals with augmenting the resources needed to litigate by the major
institutional litigants who appear before the judges (the appellate sections of state or county prosecutorial and public
defender offices)-even the most useful mechanisms intermediate appellate courts employ to produce speedier case
processing often arise directly from the courts' own cultures.

In addressing issues of appellate case processing, it is important to keep in mind the significant difference in
magnitude between appellate courts and trial courts. In contrast to trial judges, intermediate appellate judges still
work on relatively small case dockets. Individual appellate judges work on hundreds rather than thousands of cases,
and they normally write decisions in far fewer than 100 cases a year.

Additionally, appellate courts are collegial bodies. They hear cases in panels (typically consisting of three judges,
but sometimes more) and the decision-making processes-both for individual cases and for caseload management
policy-tend to be more complex than those of trial courts. The ability of judges even in large-volume intermediate
appellate courts to retain a focus on the particular case looms large in any effort to assess the ways in which these
courts function. "Every court has its own culture" was the way one intermediate appellate court judge, bent on
changing the way her court operated, described to one of the authors how judges in that court tended to spend the
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same amount of time on each of their cases, regardless of the differences in complexity among them. While
recognizing that national-scope judicial education and training programs could shape a new judge's view of how an
appellate court should *475 function, far more important in the change-oriented judge's view was the immediate and
particular court world to which the new judge returned.

C. Rationale for Studying Intermediate Courts

The project focuses on intermediate appellate courts ("IACs") because these are the courts in which the great bulk
of appellate cases are resolved. Unlike state courts of last resort, IACs have limited power to control their caseloads.
Most receive and dispose of far greater numbers of cases than do state supreme courts. In a few states, the court of
last resort exercises great control over the intermediate appellate court or courts by sifting through appeals to select
those that should proceed to direct review in the highest court and sending others to the intermediate court. [FN4] In
addition, the highest courts may decide which intermediate appellate court opinions are approved for publication.
Indeed, in some states, the issuance of a highest court opinion even results in the expunging of the intermediate court
ruling.

While state courts of last resort often play a leadership role through their exercise of general superintendence
authority over the court system, intermediate appellate courts normally have no other assignment than to resolve the
cases brought to them for decision. They are the "work horses" of appellate litigation in most states. In total, there
were almost 200,000 cases filed in 1998 in state intermediate appellate courts. [FN5] Expeditious resolution of these
cases is important for the litigants in these cases and for public confidence in the courts.

D. Information Needs

There has been only sporadic attention to determining the extent and sources of delay in state appellate courts, and
much remains to be done even to provide reliable information at regular intervals that describes how long these
courts take to dispose of their cases. For example, there is no regularly available national report of times between
filing and disposition for state appellate courts. An effort to gather such data was made for several years and
discontinued almost two decades ago. [FN6] The most recent national-scope study made great efforts to assemble
this information and contained 1993 statistics from thirty-five intermediate appellate courts. [FN7] No one has since
" continued to provide this information on a national level. As discussed in Part II, this project's comparatively modest
effort to collect comparable data from the six participating *476 courts, using the courts' own reports on case
processing times, achieved only limited success.

E. Earlier Studies

There have been three principal comparative studies of appellate case processing time, each conducted by
researchers for the National Center for State Courts. This section briefly summarizes approaches and key
conclusions from those three projects.

1. Martin and Prescott's 1981 Report.-John Martin and Elizabeth Prescott analyzed data collected on appellate
cases filed during 1975-76 in seven intermediate appellate courts and three courts of last resort. [FN8] They found
that the courts varied dramatically in the time required to process cases, with average total time in intermediate
appellate courts ranging from 240 to 649 days. Looking at the relationship between volume and case processing
times, they found that courts with larger caseloads took no longer (or only slightly longer) to process their cases than
did courts with smaller caseloads. They also found-surprisingly-that courts with more filings per judge were
appreciably faster than courts with fewer cases per judge. Martin and Prescott noted that the lack of a positive
statistical relationship between case volume and delay did not mean that there was no interrelationship, but stressed
that the problem was much more complex than too many cases for too few judges. Perhaps their most important
conclusion was that the structure and procedures of appellate courts appeared to have a greater impact on case
processing time than did the number or type of cases filed. Optimistically, they emphasized that "state appellate
courts are not . . . at the mercy of . . . ever-increasing caseloads. When necessary, [they] can modify their structure
and organization or adjust their procedures to meet the demands of larger caseloads." [FN9] In their words,
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"Workable solutions to delay are available. However, each appellate court is in many ways a unique system. No
single solution or set of solutions will necessarily solve every court's problems. Solutions must be developed within
the context of a particular court's goals, needs, structure, and organization." [FN10]

2. Chapper and Hanson's Study of Four Intermediate Appellate Courts.-A decade after the Martin and Prescott
study was completed, Joy Chapper and Roger Hanson conducted a comparative study of four state intermediate
appellate courts, drawing on case record data from appeals filed in 1986 and 1987. [EN11] Several of their key
findings have been especially relevant for the work of this project:

. Intermediate appellate courts differ in their subject matter jurisdiction. Consequently, there are considerable
differences across the courts in the *477 composition of their caseloads. [FN12]

. "The volume of appeals filed or docketed overstates a court's actual workload," because many appeals "are
dismissed or abandoned before they reach the court for consideration." [FN13]

. None of the courts had what could be described as a comprehensive case management system, with "information
on and control over the processing of every appeal from the time a notice of appeal is filed." [FN14]

. The courts varied in their concern for overall appeal time. All of them "pa[id] particular attention to the time
between submission” of briefs and the court's decision, and three had information on elapsed times during this
period. However, "considerably less data [were] available in most of the courts on the time consumed by other
stages of the appellate process." [FN15]

. Principles distilled from the trial court experience with caseflow management-including exercising early and
continuous control, creating the expectation that scheduled events will take place as planned, and monitoring case
processing time-have clear parallels in appellate court case processing. However, "these principles will not be
applied fully until information systems are organized to provide decisions upon which appropriate management
decisions can be based." [FN16]

. Not all appellate courts collect case-processing time information, and there is little documentation of key aspects
of court operations, including caseload composition, appeal attrition, and procedures for handling appeals with
various characteristics. The unavailability of this sort of information makes it difficult for appellate courts to
identify problems or opportunities for improvement, precludes them from assessing their own performance in
relation to others, and makes it difficult to undertake meaningful cross- court analysis of the limited caseload and
case processing time data that do exist. [EN17]

3. Hanson's Time on Appeal Study.-The most recent comparative study of appellate case processing time,
conducted by Roger Hanson, used data from appeals resolved during 1993 in thirty-five intermediate appellate
courts. [FN18] The data indicate that although a few IACs handle their cases very expeditiously, the vast majority
can fairly be characterized as being somewhat slow to very slow. Only five of the thirty-five intermediate appellate
courts studied met one primary "reference model" incorporated in the American Bar Association's (ABA) standards
for timely disposition ofappellate cases: completion of at least seventy-five percent of all cases within 290 days.
Four of the five were *478 specialized intermediate appellate courts-i.e., courts handling only civil appeals or only
criminal appeals. Nine courts took at least 580 days, twice the ABA standard, to resolve seventy-five percent of their
cases. Hanson concluded that four main factors contributed to slower case processing:

. resources-in particular, having more appeals per law clerk;

. method of selecting the presiding or chief judge-slower courts tended to select their chiefs by an internal
procedure such as seniority or election by the bench;

. regional, rather than statewide, jurisdiction; and

. procedural characteristics-for example, "requir[ing] a reasoned opinion in every case" and placing no limitations

on oral argument. [FN19]

After conducting a regression analysis of the 1993 data, supplemented with some new information on selected
managerial aspects of the courts, Hanson subsequently concluded that resources-in particular, the number of judges
and law clerks in relation to filings-are the key determinants of appellate court expeditiousness. [FN20] He took the
view that how the resources and mechanisms were utilized-what might be called the management factor-was less
influential, although he acknowledged that "[b]asic principles of modern case management did appear to encourage
timeliness." [FN21]

F. Organization of the Report
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The remainder of this report is organized in four Parts. Part II presents snapshot profiles of the six courts,
information about their workloads and resources, and data on case processing times in the courts. It also includes a
discussion of key problems affecting caseflow management that emerge from a review of the quantitative data and
from interviews with appellate practitioners. Part IIT focuses on ways in which new technology can be used to
address appellate caseflow problems and produce substantially more expeditious resolution of appeals. Part IV
draws on information acquired in this project plus insights from earlier research in both trial and appellate courts to
develop a framework for future efforts for improving appellate caseflow. Part V outlines recommendations for
specific appellate caseflow management initiatives.

There are three appendices. Appendix A is a note on the impact of technology on appellate caseflow management,
prepared by Dr. Roger Hanson. It supplements the material in Part III, focusing particularly on management
information systems, issue tracking, and electronic filing. Appendix B is a catalog-or simple listing-of appellate
caseflow management mechanisms and techniques that have been proposed (and in some instances implemented)
over the past three decades. Appendix C is an "Appellate Court Caseflow Management Self-Assessment
Questionnaire" that can be used by practitioners *479 to gauge their own court's effectiveness on key dimensions of
appellate caseflow management.

In examining the work of the six courts and preparing this report, we have sought to build upon insights from the
earlier studies without uncritically accepting their conclusions. For example, the relative importance of resources
vis-a~vis caseflow management strategies remains for us an open question. However, some of the observations of
earlier research-notably the consistent findings that court caseloads and case management practices vary widely, and
that information is seldom used well for caseload management and problem solving-have been helpful in framing
our own work. It is our sense that both resources and management strategies are important. Resources are essential,
but how they are used-what the court's clerk, judges, law clerks, staff attorneys, and other staff members actually do
after a notice of appeal is filed, what standards and expectations they set for themselves and for the appellate bar,
and what combination of caseflow management techniques they employ-seems to make a significant difference, as
do the traditions and general culture of individual courts. This report does not contain definitive findings, but it
should help to advance general understanding of how appellate courts function at the start of the twenty-first
century. It should be viewed as primarily an effort to describe appellate processes, to spotlight key issues, and to
identify opportunities and strategies for improvement.

1I. Caseloads, Resources, and Case Processing in the Six Courts
Managing cases to produce fair and timely decisions should be a primary goal of every intermediate appellate

court. However, studies have shown that most appellate courts do not decide cases as quickly as national standards
(and the experience of some courts) suggest is possible. [FN22] Some appellate courts, though, have become more
adept than others at moving cases more speedily and effectively from filing to disposition. The six courts studied in
this project reflect this diversity: three could be fairly characterized as relatively expeditious and one stands in the
middle. The other two courts, although still processing cases at a relatively slower speed, have in recent years
recorded progress in reducing the total time that their cases are on appeal. The six courts and their locations are:

. Maryland Court of Special Appeals (Annapolis)

. New Mexico Court of Appeals (Santa Fe)

. Ohio Court of Appeals, Eighth District (Cleveland)

. Ohio Court of Appeals, Tenth District (Columbus)

. Washington Court of Appeals, Division I (Seattle)

*480 . Washington Court of Appeals, Division II (Tacoma)

This Part provides an overview of case processing in each of the six courts. It begins with a brief description of
each court, followed by tables providing an overview of the workloads and human resources (judges, other judicial
officers, law clerks, and staff attorneys) available to handle the caseloads in the six courts. Following a discussion
of the courts' varying approaches to managing their caseloads, we present data on case processing times, overall and
by major stages of the appellate process. The Part concludes with a discussion of key problems affecting appellate
caseflow management that emerge from analysis of the quantitative data and from interviews with judges and court
staff members in the six participating courts.

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works



35 INLR 467 Page 8
(Cite as: 35 Ind. L. Rev. 467)

A. Profiles of the Six Courts

The judicial complements of all six of the courts studied in this project are filled by popular election, although the
chief or presiding judges are selected either by the governor or by the judges of the court. All of the courts assign
cases to three-judge panels for consideration, with some courts having authority to rehear cases en banc following
panel decision. Each of the courts has some kind of screening mechanism that is used to assign cases that meet
certain criteria to different calendars featuring full or expedited/summary procedures. Jurisdiction of these courts is
almost entirely mandatory: each court must review all of the cases brought to it, with no authority on its part to
exercise selectivity in determining which cases it will adjudicate. (By contrast, most appellate courts of last resort
exercise considerable discretion in deciding which cases to accept for review.) Only the term of the Maryland court's
chief judge is indefinite; in each of the other courts, the chief or presiding judge serves a one- or two-year term,
although these may be renewable.

1. Maryland Court of Special Appeals.-This thirteen-judge court is Maryland's statewide intermediate appellate
court. Six of the judges are elected statewide and seven from the state's judicial circuits, while the chief judge is
selected by the governor. Most jurisdiction is nondiscretionary. Each judge has two law clerks and a secretary. The
court's central staff attorneys prepare recommendations on applications for allowance of appeal and proposed
opinions in substantive summary docket cases and most criminal cases submitted on briefs. The court has been
implementing a new information system. Civil cases may be sent for a prehearing conference if one screening judge
so determines. Although most court reporters in the state use computer-aided transcription (CAT) to prepare
appellate transcripts, the filing of civil records is slow. One major procedural technique helps keep cases on
schedule: after the clerk's office reviews the record, a scheduling order is issued setting the month of argument.
Cases are assigned to panels at least a month before the argument month.

2. New Mexico Court of Appeals.-This ten-judge court is the state's single intermediate appellate court. The chief
judge, selected by vote of the full court, has traditionally been the most senior judge actively sitting on the court and
serves a two-year term. The court's jurisdiction, which is almost all nondiscretionary, has been enlarged as the
Supreme Court of New Mexico has *481 increased the discretionary sector of its jurisdiction.

In sparsely-populated New Mexico, the majority of the population lives in or around the Albuquerque and Santa Fe
areas. The court hears argument primarily in those two locations, but also sits on occasion in Las Cruces, Carlsbad,
Las Vegas, and Roswell. The court has a backlog problem, which may arise from the fact that it has had one of the
largest increases in filings sustained by any state intermediate appellate court. Significantly, its backlog has not
grown out of proportion to the increases in filings. The court is implementing a sorely-needed improved information
system.

3. Ohio Court of Appeals for the Eighth District.-The Eighth District is Cuyahoga County, which includes the city
of Cleveland. This twelve-judge court sits in four panels of three judges each. The court has been able to operate on
a four-panel basis for almost ten years since it last acquired more judges. Jurisdiction is primarily mandatory. The
presiding judge serves a renewable one-year term and exercises administrative authority through a small staff
headed by the court administrator. There is a good working relationship with the appellate section of the elected
clerk of court's office, which is responsible for entry of all filed documents into the information system. The
information system dates back to 1984 and has been upgraded three times; there is a systems manager on staff.
Chambers staff have full access to the system and secretaries in chambers release decisions. Opinion summaries are
distributed to the judges to avoid conflicts between panel rulings.

4. Ohio Court of Appeals for the Tenth District.-The Tenth District consists of only Franklin County, which
includes Columbus, the state capital. Because of its location in the state capital, this eight-judge court has many
administrative cases (denominated as "original actions") on the docket. Each presiding judge has previously served
as administrative judge. (This is a relatively standard progression in Ohio Courts of Appeals, with a different judge
filling each post on an annual basis.) The court's information system, the Ohio Appellate System Information
System (OASIS), is maintained through the Franklin County data processing center under the supervision of the

County Auditor. All trial courts except probate are on the data processing system and all judges get full quarterly
reports.
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5. Washington Court of Appeals, Division I.-The Washington Court of Appeals comprises three divisions, located
in Seattle, Tacoma, and Spokane. All three divisions elect a presiding chief judge for the entire court of appeals. The
presiding chief judge serves as the chairperson of the full court executive committee. Division I has ten judges who
receive appeals from three districts that include six counties, of which King County, whereSeattle is located, is the
largest. The judges of the division elect their chief judge and acting chief judge; the latter is usually preparing to
become chief judge. Four appellate commissioners and seven staff attorneys assist in processing the Division's
workload. As part of the Division's calendar management efforts, the judges of the court have adopted an
accelerated sitting schedule whereby oral argument terms are scheduled approximately every six weeks. A term
consists of two weeks sitting followed by four weeks in chambers. Cases are now assigned to the three-judge panels
two terms in advance.

*482 6. Washington Court of Appeals, Division II.-This seven-judge court is located in Tacoma and receives
appeals from three districts that include thirteen counties. As with Division I, this division elects its own chief judge
to direct its administration, as well as an acting chief judge, who is considered to be preparing to become the next
chief judge. Every case, except for motions on the merits and Anders petitions, [FN23] is screened after briefing by
an extern or intern. After this screening, a memorandum is prepared for review by a judge, recommending one of
four ratings. Rating I means that the case is one that presents a typical sufficiency of evidence claim. It is less
complex than a motion on the merits. Rating 11 is a court-initiated motion on the merits. There is no way for a party
to challenge this rating. Rating III is a case that is suitable for the "no-oral argument” calendar. It is resolved by an
unpublished opinion. Rating IV is a case that will end up fully briefed and on the oral argument calendar. All judges
vote on the rating to be assigned to a case. Deference is given to the highest category chosen by any one of the
judges. All divisions of the court participate in the statewide appellate information system, ACORDS, and the
appellate clerks have led the effort to standardize data fields and reporting categories among the three divisions.

Table 1 provides an overview of the six courts' geographic jurisdiction, size, governance structures, and available
judicial officer, law clerk and central staff attorney resources. [FN24]

B. Filings and Resources

As Chapper and Hanson noted in their 1990 report, the volume of appeals filed in a court "overstates a court's
actual workload," because a substantial number of appeals are dismissed or abandoned before they are ever
© considered by the court. [FN25] The attrition rates vary significantly by court, further complicating the problems of
ocross-court comparisons. [EN26] Nevertheless, given the difficulties of developing accurate data from each court on
precisely what cases *483 (and how many) wash out, total filings are an appropriate starting point for assessing the
volume of an appellate court's business.

In terms of filings, the six courts included in this study represent the mid- range of American state intermediate
appellate courts. The Maryland and Ohio Eighth District (Cleveland) courts receive about 2000 cases annually,
while the Ohio Tenth District (Columbus) and Washington Division I (Seattle) record about 1500 filings each year.
Filings in the New Mexico and Washington Division II (Tacoma) courts approximate around 1000 annually. [FN27]
The size of the benches also reflect the makeup of the great majority of intermediate appellate tribunals. The largest
courts in terms of volume measured by filings-Maryland and Ohio Eighth-have the most judges, thirteen and twelve,
respectively. The sizes of the others, however, do not correlate to the volume of the cases filed. The middle-range
volume courts, Ohio Tenth and Washington I, have eight and ten judges, respectively, and the smaller-volume
courts, New Mexico and Washington II, have ten and seven, respectively.

As Roger Hanson has emphasized, judges are not the only resources available to help appellate courts resolve
cases. Hanson's research suggests that the most important correlates of expeditious case processing time are
relatively fewer appeals filed per judge; and more legal staff assigned to individual judges. [FN28]

The courts participating in this study have somewhat different arrangements with respect to both the number of
non-judge resources and the ways in which these resources are used. Table 2 provides an overview of the number of

filings in relation to the various judicial resources available to each of the courts. [FN29]

As Table 2 shows, there is a very wide variation in the number of filings per judge, ranging from ninety-five per
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judge in New Mexico to 188 per judge in the Tenth District of Ohio and Washington Division I. The variations are
much less marked when the number of filings is examined in relation to the number of law clerks (range = 75-95) or
to the total judicial resource complement (range = 27-49).

C. Trends in Filings and Dispositions, 1997-99

Tables 3-A and 3-B show that the volume of filings did not change dramatically in any of the courts during the
1998-99 period. [FN30] However, filings in the two Washington courts decreased somewhat from 1998 to 1999.
Both courts took advantage of the decrease in filing to increase the number of dispositions and thus reduce the
backlog of unresolved cases. By contrast, while filings also declined in the two Ohio courts during this period, these
declines did not stimulate any significant increase in dispositions.

*484 D. Approaches to Court Organization and Caseflow Management

As the data in Table 1 indicate, the six courts in this project have different types of non-judge resources available to
them. For example, judges in the New Mexico Court of Appeals have only one law clerk each, while the judges in
all of the other courts have two. However, the New Mexico court has the largest complement of central staff
attorneys. Three of the courts (Ohio Tenth and the two Washington courts) have judicial officers (three appellate
magistrates in the Ohio Tenth; commissioners in the Washington courts) who have authority to handle some types of
matters that in other courts would come before the judges.

Comparing the approaches used by the Ohio Tenth and New Mexico courts illustrates how resources can be used in
different ways that are tailored to the needs of each court's jurisdiction and caseload composition. The Ohio Tenth,
which (along with Washington I) has the largest number of filings per judge (see Table 1), is able to handle 1500
cases annually with only eight judges because it uses both appellate magistrates and pre-hearing counsel to handle
the initial stages of a great many appeals. The three appellate magistrates hear worker compensation and prisoner
rights cases from all over the state (special statewide jurisdictional responsibilities of this court arise from its
location in the state capital) and prepare preliminary decisions. These cases account for about one-third of the court's
caseload, and the work of the magistrates enables the judges to review the cases in a more cursory manner.
Additionally, in a typical year the court's pre-hearing counsel hold conferences in about 500 cases and manage to
dispose of almost 200 of these through settlement, withdrawal, or other disposition.

In contrast, the New Mexico court focuses first on identifying and expediting a large number of relatively
uncomplicated cases, assigning about half of the fifteen staff attorneys to prepare calendaring memoranda for the
court's use in assigning cases to tracks and expediting decisions. This work, along with the ongoing involvement of a
calendaring judge, enables the court to make effective use of a summary calendar. About half of the court's cases are
handled on the summary calendar in an average of slightly over five months from initial filing. The remainder of the
central staff attorney group conducts legal research on cases on the court's general calendar.

The two markedly different processing routes used by the Ohio Tenth and the New Mexico court for some
categories of cases are representative of the kinds of varying approaches that different IACs use for particular
jurisdictional areas. Most intermediate appellate courts have some types of jurisdiction for which they use special
procedures. In addition to the Ohio Tenth's use of appellate magistrates for some administrative law appeals and
New Mexico's use of a summary calendar, the two Washington courts have established abbreviated procedures for
review through what is called a "motion on the merits." These motions are decided by commissioners, who are
judicial adjuncts. In 1998, approximately eighteen percent of Division I's decisions and thirty-four percent of
Division II's decisions came on these motions on the merits.

After separating some special categories of cases (for example, the worker compensation and prisoner rights cases
handled by the appellate magistrates in *485 Ohio Tenth) as well as the cases that have been settled or withdrawn or
have been disposed of through summary processes, appellate courts confront what is generally regarded as the core
of their caseloads: fully-briefed appeals to be decided on the merits, usually after oral argument. This group is likely
to be appreciably smaller than the court's total filings. The New Mexico court for example, disposed of 451 cases on
its summary calendar in 1999-2000, compared with a total of 309 cases on its other three calendars (general
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transcript, tape, and legal). The fact that appellate courts assign certain categories of appeals to special processing
routes adds further complications to the task of attempting cross-court comparisons. The categories of cases
assigned to special routes vary by court, and so do the routes themselves. Rather than producing a broadly similar
core of fully-briefed appeals, the use of these approaches is more likely to leave us with less comparable end groups
of cases.

E. Case Processing Times in the Six Courts: Methodological Issues and Rough
Comparisons

Comparing case processing time data across appellate courts remains problematic. As noted above, the geographic
and subject matter jurisdictions differ in significant respects, the levels of resources and the ways in which available
resources are allocated vary considerably, and the procedural approaches for handling particular categories of cases
vary as well.

In this project, resource constraints have made it impossible to collect data on the time between events directly
from court records. Instead, we have sought to use case processing time reports generated by the courts themselves.
There are three main difficulties with this approach: the six courts report data on caseloads and court calendars that
are dissimilar in terms of caseload composition; some of the courts changed their statistical procedures during the
course of this project; and the courts use different measures to report the information on case processing times.

Three of the courts (Maryland and the two Washington courts) can provide case processing time data in a fashion
that enables comparison of their performance with the American Bar Association standards for appellate case
processing. (Those standards call for seventy-five percent of all appeals to be completed within 290 days from the
filing of the notice of appeal and ninety- five percent within 365 days.) However, the other three courts follow a
different approach. The information reported by each court is as follows:

. Maryland.-The judicial information system has been able to generate reports showing the time required to
complete seventy-five percent and ninety-five percent of the cases, although the judicial branch annual report
presents average times, using days and months in different tables.

. New Mexico.-The court reports average times from filing to disposition for cases on both the "regular" calendar
and the summary calendar.

. Ohio-Eighth District.-The court reports average times from filing to disposition for regular and accelerated
- docket cases. The average times for cases decided on the merits and those disposed of prior to such decision are
reported separately. The court also maintains statistics on compliance with *486 the time standards established by
the Ohio Supreme Court.

. Ohio-Tenth District.-The court maintains time statistics only in the format used by the Supreme Court of Ohio to
measure compliance with its guidelines. Thus, in addition to filing and termination data, the reports present the
number of cases pending, and of those, the number pending beyond the periods set by the guidelines for disposition.
The Supreme Court's guidelines call for disposition of all cases within 210 days, but for original actions to be
disposed of within 180 days.

. Washington-Divisions I and IL-Effective with the 1998 statistics, both courts changed their reports to follow the
seventy-fifth percentile and ninety-fifth percentile of terminations format. Other definitions were also altered.
Consequently, the 1998 and later data are not directly comparable to pre-1998 numbers. These figures only include
cases that proceed through the appellate process to merits decision.

It should be noted that, in reporting data on their own case processing times, most of the courts do not include in
the statistics those cases that are disposed of by order prior to the record being filed, briefs submitted, or decision
rendered. Such exclusions typically involve appeals that are withdrawn, settled, or dismissed on motion. The result
of excluding cases with these types of dispositions from statistics on case processing time is that the cases disposed
of most quickly are not included in the calculations of case processing time.

Despite the problems that the different reporting formats create for undertaking cross-court comparisons, there are
advantages to using them for this report:
. The reports already exist; special data collection efforts are not needed.
. The data are more current than would be possible if special data collection efforts were undertaken,
. Although different courts use different measures of case processing time, it is possible to see major differences
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among courts. In particular, it is possible to see which courts operate expeditiously and which ones are very slow.
. The lack of common measures in the reports highlights the need for national standards and for a national effort
to report regularly meaningful data on appellate courts' caseloads and performance.

The most comparable data in Table 4-A include: for five courts, average times from filing to decision in all cases;
for three courts, the number of days required to resolve seventy-five percent and ninety-five percent of civil and
criminal appeals; and, for the two Ohio courts, the percentages of cases pending longer than Ohio's 210-day filing-
to-disposition standard. [FN31]

The overall case processing times (notice of appeal to disposition) reported by each court for the years 1998 and
1999 are shown in Tables 4-B and 4-C. [FN32]

Table 4-A shows that, of the five courts that may be compared on the basis of average processing times, the
Maryland court appears to be the fastest overall, although New Mexico and the Ohio Eighth District resolve cases on
their *487 summary calendars even more rapidly. Tables 4-B and 4-C indicate that the Ohio Eighth District
processes "non-merits" cases (cases that are disposed of prior to full consideration by the court "on the merits") very
quickly. However, it is not possible to compare these data to data from the other courts.

Of the three courts that report case processing times in comparison to the ABA standards, the Maryland court is
consistently the fastest by far in handling appeals in both criminal and civil cases. Even though direct comparison of
the Ohio Tenth District with most of the other courts is not possible because of differing report formats, Table 4-A
shows that the Ohio Tenth consistently had a smaller percentage of cases pending longer than the 210 days called for
by state guidelines than did the Ohio Eighth, While both Ohio courts appear to be relatively fast, the Ohio Tenth
District manages to get as many as seventy percent of its cases decided within 210 days. The New Mexico Court of
Appeals appears to handle its summary calendar cases quite expeditiously, but takes considerably longer with its
regular fully-briefed appeals. The two Washington courts have made progress in reducing their total processing
times: from 1998 to 1999, each reduced its total average time by almost five percent. While the times remain
lengthy, both courts lowered their total average processing times and Division I brought its average processing time
below eighteen months, an interim goal that had been set when these courts began in 1997 to emphasize speedier
resolution of cases. [FN33]

The appellate process can be divided into several stages. Table 5 shows the average times reported by five of the
courts for four distinct stages of the process:
1. The filing of the notice of appeal to the filing of the record in the appellate court.
2. The filing of the record to the completion of briefing (defined as the filing of the appellee's brief).
3. Completion of briefing to the submission of the case (if no oral argument is held) or to the oral argument.
4., Submission or oral argument to decision by the court. [FN34]

The "time in stages" data shown in Table 5 is helpful in identifying ways in which some of the courts seem to be
functioning effectively and areas that clearly need attention. Several points stand out.

First, preparation of the record (including the trial transcript) is clearly a problem for most of the courts. Only the
Ohio Eighth District Court has kept the notice-to-record stage at an average of less than two months. For three of the
other courts, and for Maryland in civil cases, this stage takes between approximately four and six months. Records
on appeal in criminal cases in Maryland, however, are prepared relatively expeditiously, averaging a little more than
two months.

Second, the courts vary widely in the time required for briefing. Maryland and New Mexico manage to keep brief
preparation to an average of three to four months. While this is longer than court rules contemplate, it appears to be
much *488 shorter than the time consumed by briefing in the other courts.

Third, the period of time that cases are before the court (from completion of briefing until decision [Stages 3 and 4
in Table 5]) varies widely. The Ohio Eighth District judges decide cases very expeditiously, taking only slightly
more than a month after the case is argued or submitted to issue a decision. However, in 1999, cases in that court
took an average of over seven months between briefing and submission. The Maryland court decides both civil and
criminal appeals rapidly. New Mexico handles the cases on its summary calendar very quickly but cases on the
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regular calendar require an average of about seven months from submission of briefs to decision. [FN35]

F. Common Problems and Issues: An Agenda for Change

In addition to obtaining reports on case processing times, project staff also visited each of the six courts and
conducted interviews with judges and court staff members. Taking account of both the quantitative data and the
information and ideas obtained through interviews, it is possible to identify a set of problems and issues that are
common to most of the courts involved in this project and, in all likelihood, to most state intermediate appellate
courts. To some extent, the problems can be categorized as falling into one of the several stages of the appellate
process. However, there are some issues that cut across all of the stages and involve core issues of appellate court
goals, leadership, organization, and interrelationships with other components of the justice system and the larger
society. The following is a brief inventory of the key problems that emerged from this study.

1. Problems in the Initial Stages of the Appellate Process.-One of the perennial problems in appellate court
administration has been the preparation of the record. In order to prepare briefs for the appellate court, appellate
lawyers need to be able to review the transcript of previous proceedings in the trial court and have access to other
potentially relevant sections of the record, such as pleadings, motions, decisions on motions, and exhibits. Although
the technology for very rapid transcription of court proceedings has existed for over two decades, slow production of
transcripts Temains a major problem for appellate case processing in most jurisdictions. Among the courts
participating in this study, only the Ohio Eighth District has succeeded in getting records filed in less than two
months.

%489 In addition to the problems of slow transcript production, other problems in the initial stages of case

processing that are common to some or all of these six courts include:

. delays in the appointment of appellate counsel for indigent defendants, sometimes occasioned by the
unavailability of public defenders;

. slow disposition by the trial court of motions to waive filing fees and settle the record;

. poor quality of some audio or video tape records when those methods are used for making a record of
proceedings in the trial court; and

. delays within the office of institutional litigants (e.g., district attorney, public defender, and attorney general) in
transferring responsibility for cases from the attorney who handled the case in the trial court to the attorney who will
be responsible for appellate litigation, including designation of portions of the record.

2. Problems in the Briefing Stage of the Appellate Process.-The appellant's lawyer can sometimes begin preparing
a brief even before the record is formally filed with the appellate court, especially if there is no trial transcript
involved. Much more commonly, however, preparation of the brief does not begin until after (sometimes long after)
the record is filed.

There are two main problems that impede expeditious preparation and filing of briefs. First, both in the offices of
major institutional litigants, such as the prosecutor and public defender, and in many small law offices, the attorneys
responsible for the appeals are (or feel) overloaded with work. Lack of resources is a chronic complaint on the part
of institutional litigants, and work overload is very often a reason for requesting extensions of time to prepare and
file briefs. Second (and closely related to the institutional litigants' shortages of appellate lawyers), many appellate
courts-including several of the courts in this project-have relatively lenient policies on granting extensions of time.
To some extent, the leniency reflects the courts' recognition of the time and resource problems faced by the litigants.
In some instances, it is also a reflection of the courts' own backlog problem-granting an extension for filing the brief
means one less case that the court must soon hear and decide.

3. Problems in the Court's Calendaring and Resolution of Cases.-As Table 5 indicates, IACs vary widely in the
speed with which they calendar and decide cases once the briefs have been filed. While there are a myriad of reasons
for delays in these stages of the process, four broad categories of problems can be identified:

. the lack of clear policies providing for expeditious scheduling of dates for oral argument or submission of the
case without argument;

. cumbersome decision-making and opinion preparation policies;

. lack of mechanisms for managing the decision-making process and holding individual judges accountable for the
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prompt preparation of opinions for which they are responsible;

. the reality that some cases are particularly complex, involving trial records that need thorough review and
contain difficult legal issues that must be researched; and

. the existence of a large backlog of undecided cases.

*490 4. Issues of Court Goals, Leadership, Organization, and Interrelationships with Other Justice System
Components.-Although some of the problems in appellate case processing are essentially mechanical or procedural
(for example, prompt production of trial transcripts and rapid appointment of appellate counsel for indigent
defendants), others involve basic questions about the responsibilities of appellate courts and the relative importance
to be accorded to competing values that affect the work of judges and staff. These issues are addressed in more
detail in Parts 11T and IV. At this point, we simply list key topics and questions that emerge from our research.

. Goals. What goals or standards, if any, should an appellate court have with respect to the expeditious resolution
of cases? To what extent should any such goals (and, by extension, the responsibilities of the court) cover the "pre-
court" stages of record preparation and briefing?

. Leadership. What are (or should be) the responsibilities with respect to expeditious case processing of appellate
court chief judges, presiding judges of panels, court clerks, chief staff attorneys, and others who hold formal
leadership positions in intermediate appellate courts? What are or should be the responsibilities of others in key
justice system leadership positions?

. Information. What types of information relevant to management of the court’s caseload should court leaders
routinely receive? How should they use the information? What information should routinely be provided to the bar,
the public, legislative bodies, and the media?

. Policies and Procedures. What changes in policies and procedures are needed to achieve the level of quality and
expeditiousness that the litigants, the bar, and the public deserve? To what extent can such changes be accomplished
by the intermediate appellate courts alone, without the necessity of new legislation or action by the state's supreme
court?

. Technology. How can modern technological innovations be used to markedly accelerate the generally slow pace
of appeliate litigation?

. Education and Training. What do appellate judges and staff members need to know about effective caseflow
management? How can they learn?

In the next two Parts-one focusing on uses of technology (Part IIT) and one on the key elements of effective
caseflow management (Part IV)-we examine what can be learned from the experiences of the six courts involved in
this project and from other sources about practical strategies for improving appellate caseflow management.

I11. Using Technology to Improve Appellate Caseflow Management

All six of the intermediate appellate courts in this study make some use of modern technology to help with the
management of caseloads and resolution of cases. For example, all of the courts make use of electronic legal
research services, all have computerized management information systems, and all use e- mail for at least some
purposes, including circulation of drafts of opinions. To date, however, none of them have been able to use modem
technology to make the kind of dramatic improvements in appellate case processing that are at least theoretically
possible. Commenting upon the limited use made of technology in *491 most appellate courts, Philip Talmadge, a
former justice of the Washington Supreme Court, recently wrote that:

Many appellate courts are doing their work at the dawn of the twenty-first century in a fashion not entirely
dissimilar to the way they were doing their work at the dawn of the twentieth. Appellate courts process paper files
physically transmitted to them by the trial courts. Appellate judges and their staffs read paper briefs. Upon the
publication of a written opinion, the paper record is placed in physical storage. Too often, because of resistance from
attorneys, staff, and the judges themselves, and because resources are unavailable to move to an electronic
environment, appellate courts have not utilized new technology that can facilitate the business of those courts.

[FN36]

This Part focuses on five modern technologies that, if used effectively (and in combination with sound overall

caseflow management strategies), could markedly expedite the resolution of appellate cases. These technologies
include:

. computer-aided transcription (CAT) to rapidly produce transcripts of trial proceedings;
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. electronic filing of trial court records and appellate briefs;
. videoconferencing;

. computer-based issue tracking; and

. computer-based management information systems.

A. Computer-Aided Transcription
Delays in the production of trial transcripts have often been cited as a primary cause of slow appellate case
processing. [FN37] The development of technology that will enable very rapid production of accurate transcripts
holds the potential for markedly accelerating at least the initial stages of appellate case processing. Because there is
at least some evidence that rapid completion of the record preparation stage correlates with more expeditious overall
case processing, [FN38] it seems likely that rapid transcript production will contribute to a speedier overall appellate
process.

The technology exists. As long ago as the mid-1970s, researchers at the National Center for State Courts
determined that computer-aided transcription (CAT) was technologically feasible and could dramatically reduce
delays in transcript production. [FN39] Since then, the technology has improved, costs of the *492 equipment have
become much cheaper, the use of this technology has spread widely through the court reporting field, and the skills
of reporters using CAT have improved markedly. [FN40]

CAT is a form of shorthand reporting that uses a computer to automate the process of reading and translating
stenotype notes into English. Court reporters using the CAT technology record the words spoken in court by making
keystrokes on a stenotype machine that produces shorthand notes. In addition to the notes appearing on the
traditionally-used folded paper tape, the keystrokes are also recorded on an electronic storage medium, such as a
computer diskette. The disk is then removed from the stenowriter and inserted into a computer's disk drive. Software
then converts the stenographic notes into English text, allowing spellchecking and editing functions to be performed.
The software accesses the reporter's "dictionary" to carry out the translation. The transcript initially produced
through the computer may not be 100% accurate, but the reporter (or "scopist” who assists the reporter) can quickly
make any needed corrections.

Some court reporters have developed the capacity to provide what is called "realtime" reporting-i.e., virtually

simultaneous production of a stenographic record, capable of being shown on a screen as it is being recorded by the
* reporter. While useful in many contexts, realtime reporting is not essential for appellate case processing. However,
the ability to produce a usable typed transcript very rapidly through the CAT technology should make it possible to
prepare a complete record, including the transcript, very quickly. With the transcript and other portions of the record
available in a matter of days (hours if there is urgency), the record can be filed promptly with the appellate court,
and appellate lawyers can begin working on the appeal.

Although the potential of the CAT technology has been known for over twenty years, appellate courts have taken
little advantage of it. As the data in Part II demonstrate, preparation and filing of the record is a very time-
consuming process in the intermediate appellate courts that participated in this project. Part of the problem in most
jurisdictions is that the court reporters work in and for the trial court, and the IACs appear to have little control over
the speed with which the transcripts are produced. The problem is more one of system management than of
technology. Although numerous observers have called for appellate courts to have and to exercise authority over

preparation of the record (including the transcript), [FN41] these recommendations have thus far gone largely
unheeded.

In many states, because of their lack of direct authority over the court reporters, it may not be possible for the
intermediate appellate courts to do much by themselves to take advantage of the potential that CAT holds for rapid
transcript production. Clearly, however, there are strong public and justice system interests in taking advantage of
technologies that can greatly speed the appellate process with no diminution in the quality of the work product. The
%493 development of policies designed to ensure that transcripts needed for appeals are produced rapidly is a
process that is likely to involve many different groups and individuals. The process is one in which state judicial
leaders (e.g., chief justice, supreme court, and state court administrator), as well as judges in the intermediate

appellate courts, bar leaders, trial court judges and administrators, state legislators, and court reporters, can and
should play constructive roles.
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Additionally, policies will need to be developed to take into account the potential for linking rapid transcript
production to the availability of video records of trial court proceedings. As more trial courts use video recording of
trial proceedings, appellate courts may expect parties to be able to present videos of important trial segments,
including their presentation at "oral" argument accompanied by related CAT-prepared transcript displayed on an
adjacent screen. [FN42]

B. Electronic Filing of Records and Briefs

The trial transcript is an important component of the record on appeal, but it is by no means the only component.
The "clerk's record” typically also includes at least an index to the record, a chronological listing of all of the events
in the trial court, the pleadings of the parties, and any written decisions prepared by the trial judge. It may also
include motion papers filed in the trial court, exhibits admitted or offered for admission into evidence, and other
documents.

Typically, the preparation of the record is done by staff in the trial court clerk's office. The clerk's office bundles
either the original papers or a copy of them, plus the transcript, in a file jacket or box and mails the package to the
appellate court clerk. The process is time-consuming, labor intensive, and requires substantial mailing and storage
costs. As Philip Talmadge has noted, the implications of paper records for the work of appellate judges and their law
clerks or staff attorneys are significant:

No two appellate judges can work on the same case file simultaneously unless the court has reproduced the whole
record for each judge, an expensive proposition. Moreover, for a voluminous record, the judge and his or her staff
do not have the luxury of keyword searches through the record. Judicial personnel must rely on laborious treks
through the record, relieved only by the sketchy indices prepared by trial court staffs and court reporters. [FN43]

*494 Increasingly, trial courts are using some form of electronic record keeping, and there are strong indications
that this trend will continue to accelerate. Some appellate courts have begun accepting electronically filed records
and briefs, but none of the appellate courts in this project is systematically using e-filing technology to produce more
efficient case processing.

Electronic filing of trial court records in the appellate court is clearly feasible when the trial court record itself is in
electronic format. The use of electronic records can contribute to more expeditious case processing and improved
appellate decision-making in several ways. These include:

. very rapid transmission of the record from the trial court, and of the transcript from the court reporter, to the
appellate court;

. much broader and easier access to the record by appellate judges, law clerks, and staff attorneys-instead of being
limited to access to a single paper file, any judge or clerk can have access to the record at any time for purposes of
research; and

. enhanced capacity for appellate judges and those who assist them to search the record rapidly for key pieces of
testimony or exhibits, using browser and keyword search technology.

Electronic filing of briefs is feasible and is now coming into use in some appellate courts. E-filing of briefs saves
time, printing costs, and mailing costs. It provides the court and opposing counsel with briefs that can either be read
online or printed out in traditional format. Of particular relevance for the future, when both the record and the briefs
are in electronic format it is possible to create hyperlinks between a brief and the portion of the record that is
referenced in the brief. Similarly, it should be possible to move easily between an electronic brief and a case cited in
the brief that is accessible through one of the widely used electronic research services. [FN44]

The advantages to an appellate court of having briefs and records in an electronic format are probably greatest in
cases where the trial was lengthy and paper records would be bulky and difficult to access. However, even in

relatively simple cases there should be gains in the efficiency of opinion preparation from the virtually instantaneous
linkages among briefs, records, and prior appellate decisions that may be relevant precedents.

C. Videoconferencing
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Videoconferencing-using video transmission to enable persons located in different places to communicate by
viewing each other on monitors while they are speaking with each other-is another technology that has existed for
some time but is now becoming less expensive and more practical. Several appellate courts have begun to put into
place the equipment needed to allow persons to *495 participate in court sessions or meetings through this process.
For example, the Supreme Court of Georgia now has video cameras in its courtroom in Atlanta and monitors at each
judge's seat on the bench. Using the videoconferencing technology, it is possible for lawyers from a distant part of
the state to present oral argument without having to travel to the central courthouse.

The increasing availability and decreasing costs of videoconferencing should make this technology particularly
attractive to appellate courts that have jurisdiction over large geographic areas and to many of the lawyers who
handle appeals in those courts. Instead of having the lawyers travel to the court (or alternatively transporting the
judges and staff to a distant location), the court and the lawyers can conduct oral argument on an appeal or motion
via videoconference.

Technologically, it is not even essential for all of the judges to be in the same location. Judges who are not at the
central courthouse can participate in the oral argument via video links. Subsequently, they can confer via
videoconference with their colleagues on a panel concerning the decision and opinion.

For purposes of appellate caseflow management, the principal potential advantage of videoconferencing is
increased flexibility in scheduling oral arguments before a panel and in conducting conferences among the judges.
There is so far no evidence that videoconferencing will really reduce delays, but there has not yet been any extensive
use of this technology. There is at least the prospect that, in addition to reducing travel costs, videoconferencing can
save time for judges and staff to use for research and other activities that will help bring cases to resolution
expeditiously.

D. Computer-Based Issue Tracking

Computers, programmed with appropriate qualitative analysis software, can be used to help appellate courts
identify cases that involve fact patterns and legal issues that are identical or closely similar to ones in cases
previously decided by the court; or similar to the fact patterns and legal issues in other cases currently pending in the
court.

In cases where the fact patterns and legal issues are closely similar to those in a case or set of cases previously
decided by the court, there is ordinarily no reason for an intermediate appellate court to depart from previously
existing caselaw. Unless one party presents persuasive reasons for reconsideration of the prior ruling, it should be
possible to resolve the issues (and often the entire case) very quickly.

Sometimes multiple cases involving the same or closely similar fact patterns and legal issues reach an appellate
court at approximately the same time. In these circumstances, computer-based issue tracking can enable the court to
identify the cases and group them together for consideration by a single panel. Such grouping or clustering of cases
enables the judges on the panel to gain the benefit of oral presentations and briefs written by several different
lawyers and can give them a sense of the range of fact patterns that can be affected by decisions in the cases. Often
the cases can be resolved by issuance of an opinion in a lead case. That opinion can then be applied to the remaining
cases that have basically *496 similar fact patterns and legal issues, and these can be decided in a summary fashion.
This approach enables appellate courts to make more efficient use of judicial resources and reduces the likelihood of
inconsistent decisions by different panels.

E. Computer-Based Management Information Systems
In their 1990 study of case processing in four intermediate appellate courts, Chapper and Hanson noted that the
courts they studied had generally done a mediocre or poor job of organizing information systems to provide

information upon which appropriate management decisions concerning case processing could be based. [FN45] The
effective design and use of information systems by appellate courts clearly remains an important issue for these
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intermediate appellate courts a decade later.

Good information about the details of individual cases and about overall caseloads is essential both for case-level
decision-making at every stage of the appellate process and for management of the total business of the appellate
court. Information about individual cases-for example, the date of the trial verdict or other lower court decision, the
date the notice of appeal was filed, the nature of the case, the parties involved, the lawyers, the issues raised, and the
length of the record in the court below-enables the appellate court to make decisions about whether the case is likely
to be appropriate for accelerated disposition and whether it should be clustered with other cases for resolution by a
single panel. Case-specific information is also needed for scheduling cases for argument, assigning cases to panels,
and notifying the attorneys (or pro se litigants) about the dates for completion of briefing and oral argument.

Chief judges, clerks of appellate courts, and chief staff attorneys have responsibility for overall caseloads (or, in
some circumstances, for major segments of caseloads), and thus need aggregate data on cases and caseloads,
organized in a useful fashion. It is our sense that much of the data needed for effective caseflow management is
currently stored in the automated information systems of most appellate courts, but the information is not made
available to court leaders in a useful and usable form; and/or available but simply not used for monitoring, analysis,
problem identification, and planning purposes.

Computer-based management information systems can be enormously valuable in storing data needed for
individual case decision-making and for overall caseflow management. These information systems cannot, of
course, manage caseloads by themselves. They can, however, be designed to produce management information
reports that can be used by appellate court leaders to monitor the performance of the court in relation to performance
goals and to identify problems that may arise in any stage of the appellate process. Based upon such information,
chief judges and other leaders can take steps to address the problems and design effective caseflow systems. [FN46]

*497 IV. Components of Effective Appellate Caseflow Management

Researchers studying appellate case processing have argued that concepts and principles of caseflow management
developed through experience in trial courts have direct relevance to appellate case processing. This Part draws upon
information acquired in the course of our study of six intermediate appellate courts, together with insights from
earlier research in both trial and appellate courts, in seeking to develop a framework for future work on improving
caseflow in appellate courts.

A. The Importance of Adequate Resources

Researchers who previously studied appellate case processing have come to somewhat differing conclusions about
the importance of resources for appellate caseflow management. Martin and Prescott, who conducted a study of
volume and delay in ten appellate courts, reported in 1981 that as the number of filings per judge increased there
was "a moderate to strong tendency for case processing time . . . to decrease.” [FN47] They did not, however,
examine the number of filings in relation to total judicial resources available (i.e., including law clerks, staff
attorneys, and judicial officers such as magistrates, in addition to judges) in conducting their study.

Roger Hanson, examining data on 1993 case processing times in thirty-five intermediate appellate courts
supplemented by results from a survey of judges and court staff members in those courts, concluded that the
principal factor influencing timeliness is resources-specifically, the number of judges and law clerks in relation to
the number of filings. [FN48] While acknowledging that "[b]asic principles of modern management did appear to
encourage timeliness," [FN49] he argued that resources are the key determinant of expeditious appellate case
processing.

Due to the lack of comparable measures of case processing times in all of the six courts in this study, it is not
possible to draw any firm conclusions about the relative importance of resources vis-a-vis management in
influencing the expediency with which the courts resolve cases. Of the six courts in this study, the fastest-the
Maryland Court of Appeals-has slightly more resources (i.e., judges and the combination of judges, other judicial
officers, law clerks, and staff attorneys) in relation to total filings than do four of the other courts. However, the
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differences are not great. Other factors are clearly at work. In seeking to develop knowledge about other factors that
may be relevant, it is useful to examine what has been learned through the study of trial courts. While appellate
courts differ significantly from trial courts, many of the basic caseflow problems *498 and issues-and, potentially at
least, the components of a general strategy for reducing delays and managing caseloads effectively-are likely to be
similar.

B. Key Elements of Sound Appellate Caseflow Management

One of the particularly useful insights in Martin and Prescott's 1981 study of appellate case processing was that
different perspectives on the causes of appellate caseflow problems are likely to lead to different responses. Martin
and Prescott observed that approaches developed in response to a perspective that emphasizes the importance of
case volume as the principal determinant of delay typically involve either adding resources; or restructuring existing
resources, generally by selecting categories of cases for different types of consideration. [FNS50]

- The alternative perspective identified by Martin and Prescott is one that emphasizes processing and management
inefficiencies as the primary determinants of delay. The programmatic approaches developed in response to this
perspective recognize that volume is a factor, but they tend to address processing time directly by seeking to
increase productivity-typically by introducing new technologies or by adopting procedural changes aimed at
streamlining some stages of the appellate process. [FN51]

The components of caseflow management outlined here encompass both general categories of approaches. This
perspective recognizes the need for adequate resources but focuses particularly on how the resources are used. The
primary emphasis is on what, specifically, appellate courts and others who are involved in (or have stakes in)
effective appellate caseflow can do to improve system operations.

One of the striking findings from empirical research on caseflow management and delay reduction at the trial court
level is that there is no one single model of a successful delay reduction program or caseflow management system.
[FN52] Successful trial courts have had varying levels of available resources, are organized in many different ways,
use a variety of different procedures and case assignment systems, and differ considerably in the extent to which
they use modern computer technology. Despite these differences, however, successful trial courts share some

common characteristics. Perhaps most importantly, successful courts and programs are relatively comprehensive.
" Rather than seeking a "one-injection miracle cure," jurisdictions that have succeeded at caseflow management at the
trial court level have incorporated a number of different components into their systems and have refined and
maintained the systems through hard work. [FN53]

*499 It is at least a Teasonable hypothesis that the same generic elements that have been found to be important for
effective case processing in trial courts are also likely to be important for effective case processing at the appellate
court level. This section of the report discusses the operations of intermediate appellate courts in light of the same
ten key elements of effective caseflow management in trial courts that successfully reduce or prevent delays. [FN54]

1. Leadership.-In studies of corporate innovation and excellence, as well as of courts and criminal justice agencies
that succeed in attaining significant goals, leadership emerges as a critically important factor. In their classic study
of excellence in the corporate world, for example, Peters and Waterman found that "associated with almost every
excellent company was a strong leader (or two) who seemed to have had a lot to do with making the company
excellent in the first place.” [FN55] Similarly, when practitioners in successful trial courts were asked about reasons
for the court's effectiveness, "one of the most frequent responses was a reference to the leadership ability of the chief
judge." [FN56] The specific leadership qualities mentioned in this context varied, but generally included reference
to the chief judge's "vision, persistence, personality," and leadership skills. [FNS7]

In the concluding chapter of their 1990 study of four intermediate appellate courts, Chapper and Hanson noted that
the relative merits of having a permanent chief judge as opposed to a rotation system (with chief or presiding judges
serving terms of only one or two years) could not be established by their research. [FN58] They observed, however,
that there is at least one clear advantage to having a permanent chief judge: he or she can provide a focus and
continuity for policy development and implementation. [FN59]
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Of the six courts participating in this study, only one-the Maryland Court of Special Appeals-has a permanent chief
judge. While not conclusive on the relative merits of permanency (or long tenure), it is worth noting that the
Maryland court is relatively speedy, and the chief judges of the court have been consistent in emphasizing
expeditiousness. [FN60] The principal procedural innovation *500 that many regard as key to its relative speed is
one that was introduced by a former long-serving chief judge and kept in place after his departure: a calendaring rule
that sets each newly filed case for argument or submission during a specific month at the time the record is filed.

According to Chapper and Hanson, "[h]aving a permanent chief or presiding judge will not ensure the successful
adoption and introduction of procedural changes, but it can ensure the continuity of leadership and commitment that
is required where a permanent modification of established practices and behavior is involved." [FN61] While there
are certainly risks in providing for a permanent chief (or one with a lengthy term), it seems likely that a longer term
enables a chief judge to acquire in-depth knowledge about the caseflow problems faced by an appellate court,
provides time to marshal the needed resources, and makes it possible to persist in initiating and implementing
needed innovations.

2. Goals.-Meaningful goals are integral to effective caseflow management systems. [FN62] In the absence of clear
goals, practitioners-lawyers, court staff, and judges-have no way of knowing what is an appropriate maximum
period of time for the stages of a case and no way of measuring their own (or the court's) effectiveness in managing
their caseloads.

Nationally, the best-known time standards are those incorporated in the American Bar Association's Standards
Relating to Appellate Courts. Originally adopted in 1976, the ABA time standards have been modified (most
recently in 1994) to make them less stringent than the original standards. The current version of the ABA standards
calls for seventy-five percent of all appeals to be resolved within 290 days and ninety-five percent to be resolved
within one year. [FN63] Some state appellate courts-including at least four of the courts in this study-have adopted
some type of time standards. The standards themselves vary considerably and, importantly, sometimes do not
address stages of the appellate process prior to submission or argument.

Of the six courts in this study, the time standards for the two Ohio courts were set by that state's supreme court:
generally, with a few exceptions, cases are to be disposed of within 210 days. [FN64] This is a more ambitious goal
than those set by the ABA's standards, but the Ohio Tenth District Court of Appeals *501 appears to meet the ABA
standards and comes close to satisfying those set by the Ohio Supreme Court. Division I of the Washington Court of
Appeals began its current effort to reduce the lengthy time from filing to decision by aiming to decrease that time
period to eighteen months over an eighteen-month campaign. [FN65]

The New Mexico Court of Appeals established time standards in 1999 and recently readopted them. The goals are
to dispose of fifty percent of all cases within 180 days (six months) of the filing of the appeal, seventy-five percent
within 365 days (one year), ninety-five percent within 540 days (eighteen months), and the remaining five percent as
expeditiously as possible in consideration of the length of the record and complexity of issues. For each judge, the
goal is to file an opinion in fifty percent of the cases assigned within ninety days (three months) of submission,
seventy-five percent within 150 days (five months), ninety-five percent within 300 days (ten months) and the
remaining five percent as expeditiously as possible. [FN66]

3. Information.-Appellate court leaders who are seriously interested in improving caseflow management in their

courts will place a high premium on ensuring that timely and accurate information is available, both for case-level
decision-making and for overall caseload management.

Case-level information is needed at every stage of the process. At the initial filing in the appellate court, for
example, it can be enormously valuable for the court to gain immediate knowledge about the nature of the case, the
issues on appeal, and the length of the trial record, as well as accurate information about the identity of the trial
judge, the court reporter, and the parties and lawyers involved. Such information enables the appellate court to make
early decisions about putting the case on a particular "track” (such as the type of summary calendar used for
accelerated disposition of cases in the New Mexico Court of Appeals) and provides information needed to monitor
completion of the record and briefing stages of the process.

Aggregate data on the court's total caseload and on the court's effectiveness in handling all of the major segments
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of its caseload is needed by court leaders to monitor performance, identify problems, and develop plans for
addressing the problems. Unfortunately, one of the key conclusions of Chapper and Hanson's 1990 study of four
IACs remains accurate today: "The unavailability of information on caseload composition, attrition rates, and case
processing time inhibits clear problem identification and choice of promising solutions." [FN67]

Four types of aggregate information are especially important for management of an appellate court's overall
caseload and its caseflow process:

a. Information on pending caseloads.-Operationally, information on pending cases is of great importance in
assessing the effectiveness of an appellate court's caseflow management system. Good information on pending
caseloads *502 provides a picture of the current workload of the court organized by major case type (e.g., civil
appeal or criminal appeal) and, within each case type, by age and case status. It also indicates how many cases (and
which ones) are exceeding the court's time standards and makes it possible to flag cases that need attention.

If the court has a backlog problem, the pending caseload information should show the dimensions of the problem
and enable court leaders to develop plans to address it. Pending caseload data is relevant to each stage of the
appellate process and is obviously most useful when the court has standards that address the time appropriate for
each stage. With information about the number of cases pending over the time standard and the ability to identify
which ones are "too old," court leaders can initiate action to get the judge or attorney responsible for completing this
stage of the appellate process to do the needed work.

b. Information on the age of disposed cases.-By definition, information on cases that have reached disposition is
historical information. It can, however, be extremely valuable for purposes of appellate caseflow management for
two main reasons:

. It enables an assessment of the court's recent performance with its own time standards, with national time
standards, with the performance of other courts that have similar caseloads, and with its own prior performance.

. When broken down by case type, the nature of the disposition, and stage of the process at which disposition
occurs, it can be very valuable in the diagnosis of caseflow problems and the design of workable solutions. For
example, this type of information can be the basis for construction of a "fall-out chart" that shows the time required
for different types of cases and the stage of the process at which disposition occurs. It should then be possible to
identify patterns with respect to the types of cases that tend to fall out early, that are handled summarily, and that
tend to go to full opinion. With such information in hand, appellate courts can develop "differential case
' management (DCM)" systems that make more effective use of limited resources. [FN68]

As with pending caseload information, it is important to be able to break information on the age of cases at
disposition into relevant categories and sub-categories in order to use it effectively. With such information it is
possible, for example, to identify particular categories of cases that take extraordinarily long periods of time in some
stages of the process. It is then possible to ask why certain categories of cases take much longer than seems
necessary or appropriate. Asking and answering these types of questions is a critical first step in developing
strategies to reduce or minimize delays.

c. Information on continuance practices.-One measure of the effectiveness of a court's caseflow management
system, at both the trial and appellate levels, is the percentage of events that take place on the date scheduled. In
appellate *503 courts, key dates include those set by statute or rule for the filing of records and briefs, and logically
could also include dates set for oral argument or for completion of an assigned opinion by a judge. Information
needed to calculate continuance rates (and to ascertain the length of extensions of time when continuances are
granted) should be readily obtained from court records.

d. Trend data on filings and dispositions.-Information on annual filings and dispositions is relatively easy to collect
and report and is commonly available for all appellate courts. This information provides a rough picture of the
court's overall workload and an indication (by comparing dispositions with filings) of whether the court is keeping
up with its workload. Data on filings and dispositions can be more useful, however, when it is broken down into
major categories and sub-categories of case types and types of dispositions; and it is available over a long period of
time. Having such data for an extended period of time enables analysis of trends in the court's workload and
productivity. It can be helpful in identifying changes in the workload and in decisional practices, in assessing
whether the court is gaining or losing ground, and in serving as a starting point in developing plans for
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improvements.

4. Communication.-One of the clear lessons from research and experimentation on court and justice system
operations is that "good communications and broad consultation . . . are essential if a program is to succeed." [FN69]
In the case of appellate courts, good communications within the court are especially important because of the
collegial nature of an appellate court, the need to develop agreement among at least a majority of thie judges on a
panel for decisions in cases, the need for support from at least a majority of the full bench for major changes in
policy and practice, and the key roles played by staff in the clerk's office and by central staff attorneys and law
clerks in the day-to-day work of the court. Good communications with those outside the court-especially the
practicing bar (at least those who are engaged in appellate practice, including those who head the appellate sections
of major institutional litigants such as an attorney general's office), trial judges, and trial court clerks and court
reporters-are also important.

Because the appellate process is not entirely under the control of the appellate court, the cooperation of those
outside the court is essential for significant improvements to be made. It is appropriate for leadership to come from
within the appellate court. However, in order to identify problems and develop workable solutions, it will be
necessary to have the active involvement of those responsible for each of what have sometimes been called the three
basic functions of appellate courts: the administrative function (record preparation, including production of the
transcript); the lawyer function (briefing and presentation of oral argument); and the judicial function
(decisionmaking, including the processes of hearing oral argument and preparing opinions). [FN70]

*504 The need for good communication goes beyond those who are directly involved in the appellate process.
Good communication with state judicial leaders (particularly the chief justice, state supreme court, and state court
administrator's office) is important in addressing issues that are beyond the immediate control of the IAC (such as
budgetary issues). Similarly, it is important to cultivate good communication with the legislature, which ultimately
holds the purse strings for the courts and can shape the nature of the court's caseload and many of the procedures it
follows.

5. Caseflow Management Policies and Procedures.-As Chapper and Hanson noted in 1990, "[t]he principles of case
management distilled from trial court experience have clear parallels in appellate case processing." [FN71] Indeed,
the first edition and every subsequent edition of the ABA Standards Relating to Appellate Courts has included
sections on caseflow management. The primary concept, expressed as a "general principle” in the ABA Standards, is
that "[a]n appellate court should supervise and control the preparation and presentation of all appeals coming before
it." [FN72] Caseflow management policies and procedures that flow from this principle are listed below.

a. Appellate court supervision of the record preparation stage.-

. a requirement that the appellate court receive notice of an appeal being taken at or before the time the notice of
appeal is filed in the trial court;

. prompt filing with the appellate court of a docketing statement or other statement providing basic information
about the appeal, including: the caption; the file number in the trial court; the name of the trial judge; the names,
addresses, and phone numbers of the attorneys (and of the parties if one or more is self-represented); the nature of
the case; the result in the trial court; the issues on appeal; the length of the trial (and/or approximate length of the
trial transcript); and any reasons why the case should be placed on a track for accelerated consideration or other
special handling;

. a requirement that appellate counsel file their designations of record with both the trial court and the appellate
court; . o -

. provision for rapid resolution of any issues concerning appellate court filing fees, eligibility for counsel, or
proper contents of the record on appeal;

. procedures enabling prompt appointment of appellate counsel for indigent defendants in criminal cases;

. a requirement that counsel order the transcript from the court reporter within a short period following the filing
of the notice of appeal;

. provision for the use of a court reporting technology that is capable of producing a trial transcript within no more
than seven days after the conclusion of a trial. (Note that this technology could be either a court reporter using
computer-aided transcription or another technology that has been shown to be capable of routinely producing a
record that is *505 accurate and easily usable-by the parties, their lawyers, and the appellate court's judges, law
clerks, and staff attorneys-within a short time frame);
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. establishment of a court rule prescribing short periods of time for the production of trial transcripts after the date
they are ordered by the counsel for the appellant, with a requirement that the ordering statement be filed with both
the trial court and the appellate court;

. provision for prompt payment of court reporters who produce transcripts for indigent appellants in criminal
cases;

. use of electronic transmission of all or major portions of the record from the trial court and/or the court reporter
to the appellate court whenever possible;

. use of computer-based management information reports to enable monitoring of compliance with time standards,
court rules, and policies concerning prompt preparation of the record; and

. designation of an appellate court judge and/or senior staff person to monitor compliance with record preparation
procedures and time requirements, identify problems, and develop workable solutions to improve record
preparation.

b. Appellate court scheduling of cases and monitoring of the briefing process.-

. use of a docketing statement and/or other information furnished to the court at the initiation of the appeal, to
assign the case to an appropriate track for briefing and submission, consistent with the complexity of the case and
the nature of the issues presented by the appeal;

. issuance of a briefing schedule not later than the time the record is filed (may be done earlier if the docketing
statement shows reason for an accelerated schedule);

. monitoring and enforcement of schedules set for the submission of briefs, with recognition that there may
sometimes need to be short extensions of time for good cause shown;

. provision for submission of briefs prepared using up-to-date word processing or publishing software; elimination
of requirements for printed briefs;

. use of electronically filed briefs when feasible; [FN73]

. calendaring of cases for argument or submission done not later than the date the appellant's brief is filed (may be
done sooner if information in the docketing statement indicates that the case is appropriate for accelerated
consideration);

. DPA2@@policy of setting cases for argument or submission after the appellant's brief is filed and within a short
time (e.g., within one month) after the *506 date the appellee's main brief is due;

. use of computer-based management information reports to enable monitoring of attorneys' compliance with
bneﬁng schedules;

. use of reminder notices and, if necessary, appropnate sanctions for non- compliance with briefing schedules; and

. designation of an IAC judge and/or senior staff person to monitor compliance with briefing schedules, 1dent1fy
problems, and work with attorneys to develop effective systemic solutions.

c. Appellate court decision-making and opinion preparation.-

. organization of the appellate court to enable speedy decisions on motions;

. organization of the appellate court to enable optimum allocation of judicial and non-judicial resources available
to conduct legal research and preparation of decision memoranda and opinions; .

. assignment of responsibility to a panel of presiding judges for production of opinions (including any dissents)
within an acceptable period of time following argument or submission of cases, consistent with time standards
adopted by the court;

. use of computer-based management information reports to monitor the effectiveness of judges (and others,
where appropriate) in meeting the court's time standards for completion of the decision/opinion preparation process;

. regular meetings of the judges at which reports on the effectiveness of the court and of individual judges in
meeting time standards and other performance goals are discussed, problems are identified and plans are developed
for appropriate action to address the problems; and

. leadership by the chief judge in emphasizing the commitment to expeditious resolution of appeals.

Most of the caseflow management policies and procedures listed immediately above have been recommended by
others; [FN74] there is little that is new in the list aside from some of the items relating to use of modern technology
(e.g., electronic filing of briefs and records). Some of these mechanisms are in place in some of the courts involved
in this project. What is not in place in any of these six courts, however, is a comprehensive set of policies and
procedures that ensures effective goal-oriented supervision of all stages of the appellate process by the IAC.

6. Judicial Responsibility and Commitment.-"The effort has to come from the court itself, the judges deciding the
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appeals. They are the ones who have it within their power to effect the necessary changes." [FN75] This
observation, from a thoughtful lawyer who was the presiding judge of a busy intermediate appellate court for over a
decade, gets to the heart of the challenge confronting those who *507 press for a more expeditious appellate process.
If appellate courts are going to introduce significant innovations, the changes must be acceptable to-and have the
support of-a critical mass of the court. The history of the Ohio Eighth District, as originally documented by Martin
and Prescott, shows how a court can decide to change its culture to one promoting expeditious decision making.
[FN76] In the same vein, the recent action of the Washington courts in setting goals to reduce what were very
lengthy time periods from filing to decision also demonstrates the significance of the judges of a court deciding as a
group to confront this challenge.

It is also clear that continued acceptance of judicial responsibility and consequent commitment to speedy
processing of appellate cases must become integral to a court's culture. The experience of the Maryland Court of
Special Appeals confirms the accuracy of this axiom. A former chief judge urged the court to take on this challenge;
the current chief judge expends great effort in performing key functions such as screening cases to make sure that
the court keeps pace Wwith its caseload, and the other active judges participate in the process by focusing on resolving
cases expeditiously. The emphasis on prompt disposition of appeals has become a part of the culture of the
Maryland court. As one judge put it recently in an interview with one of the authors, "this is the way we do it."

7. Staff Involvement.-One of the most significant trends during the past two decades has been the development of
professional administrative and staff support in state intermediate appellate courts. [FN77] Court administrators,
clerks of court, and chief staff attorneys play increasingly vital roles in the leadership and management of appellate
courts. Most IACs now have a significant complement of central staff attorneys in addition to the judges' own clerks.
[FN78] Additionally, some IACs use judicial officers who are not full-fledged judges-for example the
commissioners in the two Washington courts and the appellate magistrates in the Ohio Tenth District-to handle
some categories of cases or some stages of some appellate proceedings. [FN79]

Appellate courts have organized the use of non-judge resources in different *S08 ways. The New Mexico Court of
Appeals, for example, has a larger central staff attorney complement than any of the other five courts in this study,
but fewer law clerks per judge than any of the other courts. [FN80] The types of assignments given to central staff
attorneys and to judges' law clerks vary across the courts. Little is known about the relative merits of different ways
of organizing these resources, but it seems clear that they are important to the functioning of all of the courts. How
they are used-in particular, how their functions are related to the performance goals of the courts-appears to be an
important issue on which further research would be useful.

8. Education and Training.-If an appellate court is to manage its caseload successfully, both the judges and the
court staff need to know what goals to strive for, why these goals are sought, what is expected of them individually,
and how to perform their duties effectively. Educational programs on managing appellate caseloads have been
offered sporadically by national organizations, but there has not been a sustained national effort. Three national
membership organizations offer annual educational seminars that sometimes include sessions relating to appellate
caseflow management-the Council of Chief Judges of Courts of Appeals, the National Conference of Appellate
Court Clerks, and the Council of Appellate Staff Attorneys (all three receiving principal support for their educational
programs from the American Bar Association's Appellate J udges Conference). However, many IACs (including the
six in this study) have relied on in-state judicial conferences and other similar programs that rarely have focused on
expeditious case processing as a core topic. The new database established by the Judicial Education Reference,
Information and Technical Transfer (JERITT) Project, the national clearinghouse for information on continuing
judicial branch education, [FN81] appears to contain no references specifically on appellate caseflow management.
Much of the progress that has been shown during the past decade dates to participation by several IACs in the
ABA's appellate justice project (conducted in 1988-1990) that produced the Delay on Appeal volume. [FN82]

9. Mechanisms for Accountability.-If appellate caseflow is to be managed, someone must be responsible for the
management, and there must be clarity about what is expected from the person(s) with management responsibility.
Accountability requires clear goals or standards by which to assess performance; information that can be used to
monitor performance in relation to goals; an expectation that performance will in fact be monitored by someone in
authority; and a sense that there will be some recognition of (and reward for) good performance and negative
sanctions for poor performance.
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The two Ohio courts have been operating in a landscape in which some *509 degree of accountability has been
established by the state's supreme court. [FN83] Those courts (and all of the other appellate and trial courts in Ohio)
provide monthly reports to the supreme court on the extent to which they are in compliance with applicable case
processing time standards. Additionally, the judges of the Ohio Tenth District have developed time guidelines for
opinion drafting: thirty days for a simple case, sixty for a complicated one, and ninety for a truly complex appeal. A
monthly report to all judges recaps all pending cases and contrasts the actual time to the judge's estimated time. The
New Mexico Court of Appeals, as noted earlier, adopted standards for opinion completion. [FN84] -

Another form of accountability is provided by an ancient mechanism that has sometimes been perceived as a
restrictive force in court administration-the term system. Perhaps the best known example of an appellate court
deciding all pending cases by the end of its current Term is the U.S. Supreme Court. While neither that court's
jurisdiction nor its use of terms is directly comparable to that of any other appellate court, the idea of completing
work on all pending cases within a defined period retains currency. Many appellate judges, for example, remind law
clerks hired for one year that they are expected to complete work on all cases assigned to them before the end of
their term of employment. The Georgia Court of Appeals adheres strictly to a state constitutional requirement that
every case be disposed of during the term for which it is entered on the court's docket for hearing. Dorothy Beasley,
a former chief judge of that court, credits this policy with being "the most important factor," in the Georgia Court of
Appeals' relatively speedy pace of litigation. [FN85]

10. Backlog Reduction/Inventory Control.-For an appellate court to improve its caseflow management, it often
must first address the problem of an existing backlog-i.e., a large number of cases that have been pending for more
than an acceptable period of time. Elimination of the backlog is just as important for a delay reduction program as is
the development of effective means for dealing with newly filed cases. [FN86] Until the backlog of old cases is
cleared away and substantially all cases are being resolved within the overall time standard adopted by the court, a
court committed to effective caseflow management must dispose of appreciably more cases than it takes in.

To successfully address a backlog problem, temporary additional resources may be needed, not only in the court
but in other organizations and agencies, especially if the backlog consists in significant part of cases that have been
taking too long in the record preparation and/or briefing stages. These may include, for example, the trial courts (in
connection with production of trial transcripts and *510 other portions of the records) and the institutional litigants,
such as the offices of the attorney general, public defender, and district attorney, that handle a large volume of

appeals. Planning a backlog reduction program thus requires a collaborative approach: appellate court leaders must
" work with the larger court system in the state (particularly if additional resources are likely to be required by the
court for a short but sustained backlog reduction program) and with the trial courts, the institutional litigants, and bar
leaders.

Where a court is already functioning well and delay is not a problem, control of the inventory of pending cases
should still be a matter of concern. The notion of a "manageable caseload"-a pending caseload that can be dealt with
by the court within applicable time standards-is operationally important. Management information-in particular,
information on the size, age, and composition of the pending caseloads in each of the stages of the appellate process-
is obviously a critical element here, but the requisite information should not be difficult to collect. Trend data is also
very important because it provides the court with warning signs. If filings begin to exceed dispositions and the age
of cases in the pending caseload starts to increase, the court should be prepared to take corrective action.

C. Reviewing Some Mechanisms That Have Produced Promising Results

While the ten key elements discussed in the previous section should provide a basis for any intermediate appellate
court to proceed toward improving its ability to process its caseload expeditiously, this project and other efforts have
produced valuable information about specific mechanisms that have worked in practice in some jurisdictions. (An
extensive list of mechanisms is included in Appendix B.) Information about the mechanisms discussed in this
section have been gleaned from interviews with practitioners in the six courts participating in the project and from
other intermediate appellate courts through a focus group conducted at an annual educational seminar of the
National Conference of Appellate Court Clerks; a roundtable discussion at the annual educational seminar of the
Council of Chief Judges of Courts of Appeals; and a review of availability reports and other literature focused on
specific courts.
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1. Mechanisms for Shortening the Record Preparation Stage.-As noted in Part III, delays in the preparation and
filing of the record are more a problem of system management than of technology. For the record preparation
process to work quickly and smoothly, it is important for practitioners at both the trial court and the appellate court
to know what is expected (and by when) and to have the resources needed to do the work. It is important for the
appellate court to actively supervise the process, taking account of relevant time standards and working to solve
problems that produce delays. Four mechanisms show particular promise for shortening the overall record
preparation process.

a. Transcript coordinator.--In New Mexico, a managing court reporter in Bemalillo County (which includes
Albuquerque, the state's largest city) coordinates the use of court reporters and other mechanisms for making the
record. Her duties include making certain that the proper transcript has been ordered and is being prepared
expeditiously in each case in which an appeal is *511 taken.

b. Transcript oversight by court.--In Washington State, the appeals courts have taken responsibility for tracking
backlog problems with specific reporters. In Maryland, staff in the Clerk's Office of the Court of Special Appeals
will contact the reporter(s) who were supposed to produce the manuscript when transcripts have been ordered but
not completed for lengthy periods. In California's First Appellate District, one superior court judge in each county
has been designated to serve as the Appeals Supervising Judge and serves as the primary point of contact for the
leaders of the courts of appeal with respect to transcript production delays and other problems in the preparation

stage. [FN87]

c. Rapid transcription of audio tapes.--In jurisdictions where the record of proceedings in the trial court is taken on
audiotape instead of by a court reporter, a policy of having tapes immediately transcribed in any case in which a
notice of appeal is filed may resolve otherwise lingering problems of inaudible or flawed tapes. Some states, of
course, require that written transcripts be filed in every case, but the immediate transcription policy would be
appropriate for courts that receive many appeals of cases with taped records.

d. Communication with trial court personnel.--The responsibility for filing the trial court record in the appellate
court may fall on either the attorneys or the trial court clerk. The attorneys may be sanctioned by the appellate court
for dilatory behavior. However, sanctions are probably best reserved for egregious delay. In the Court of Appeal for
California's First Appellate District, one Presiding Judge found that conducting regular meetings of trial court clerks
within the appellate court's jurisdictional area served to alert them to common problems connected with timely
preparation of records and was helpful in resolving the problems and developing trust and cooperation. [FN88]

2. Mechanisms for Minimizing Delays During the Briefing Stage.--Lawyers handling appellate cases often want--
and in some cases genuinely need--more time to prepare their briefs than is provided for by applicable statutes and
appellate court rules. However, while extensions of time may be warranted, appellate courts should follow sensible
and consistent policies in considering requests for such extensions and in determining the amount of time allowed.
In situations where the need for an extension is not a case-specific or one-time event, but rather is the product of
systemic problems such as case overload in the office of an institutional litigant such as a prosecutor or public
defender, the appellate court can play a constructive role in helping to address the underlying issues. Below are
specific mechanisms some IACs are using to address each type of situation.

a. Policies for responding to requests for continuances or extensions of time.--This is probably the most common
(and often most vexing) problem that intermediate appellate courts face during the briefing stage. The Ohio Tenth
District Court of Appeals has delegated the authority to rule on motions for extension of time to its court
administrator, who has made it clear that these *512 motions will only be granted for good cause. Good cause is
narrowly defined. The court has found it more effective to shift these motions from the individual judges to the court
administrator so as to expedite their decisions and establish a standard policy. Perhaps most critical to the success of
this policy is the court's willingness to back the administrator when counsel challenge denial of extensions.

b. Addressing the compliance problems of institutional litigants.-Public legal offices, such as those of attorney-
general, prosecutors, and public defenders, are frequently understaffed, especially in their appellate sections. While
these offices possess advantages of expertise and familiarity with both the court and the law in litigating against
practitioners who may only occasionally represent an appellate party, often the appellate sections are significantly
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under-staffed, creating a real disadvantage. In Washington State, the appeals courts have started to work closely with
these offices to prepare schedules for briefing that recognize the limited resources but also encourage the offices to
mobilize their staffs and prioritize their cases more effectively.

3. Mechanisms for Ensuring Prompt Completion of the Decision and Opinion Preparation Stage.-The time between
the completion of the briefing stage and the appellate court's issuance of a decision can be subdivided into two parts:
the period prior to oral argument or submission; and the post-argument (or post-submission) period. Some courts
have developed practical mechanisms for handling both stages effectively.

a. Prompt calendaring of cases for argument or submission.-IACs follow different practices with respect to the
calendaring of cases. The approach used by the Maryland Court of Special Appeals has proven effective for that
court: cases are set for argument or submission during a specific month shortly after the recordis filed. The schedule
is designed to leave adequate but not excessive time for preparation of briefs by the lawyers. Other approaches are to
place the case on the calendar at the time the appellant's brief is filed; or at the time the appellee's brief is filed. The
effectiveness of any of these approaches depends, of course, on the parties' abilities to complete the briefing process
within the schedule set by the court; and the court's ability to stick to its original schedule.

b. Use of summary calendars.-There is considerable dispute over the value of oral argument in the appellate
process, but a broad consensus that it is not essential in every case. [FN89] Many courts use summary calendars,
often with a presumption that cases on this calendar will be submitted on the briefs with no oral argument unless a
special request is made and granted. The summary calendar approach enables the assigned panel to get started on the
decision *513 process as soon as the briefing process is completed.

c. Early assignment of cases to panels and to a "lead judge."-Once a truly firm date is set for submission of briefs
or oral argument in a case, the case can be assigned to a panel. Some courts also assign one of the judges on the
panel to be the preliminary author of the decision in the case at the time it is sent to the panel. The practice of early
assignment of a "lead judge" has been criticized as giving one judge undue influence over the outcome of the case.
However, it has the benefit of placing primary responsibility for resolution of the case on a single judge and thus
helps establish a system of accountability for effective and expeditious preparation of a reasoned decision.

d. Augmenting judicial and staff resources.-Most appellate courts that require lengthy periods of time to render

decisions have a backlog-i.e., a large number of cases that have been argued or submitted, but have been awaiting
' decision for an unacceptably long period of time. To eliminate the backlog, it will be necessary to identify and focus
on resolving the "old" cases, while at the same time handling incoming cases in an expeditious fashion. Often, this
will require temporary additional resources-for example, extra panels using retired judges or trial judges specially
designated to sit temporarily with the IAC.

e. Shorter opinions.-Professors Carrington, Meador, and Rosenberg presented illustrative examples of short
memorandum opinions, appropriate for different types of situations, in their landmark study Justice on Appeal more
than a quarter-century ago. [FN90

This approach still offers a sound option for IACs intent on providing counsel and parties with a reasoned, but not
unnecessarily lengthy, explanation of a decision. Antagonism to abbreviated procedures in appellate courts among
both lawyers and legal academics has been stirred by courts that have resorted to one-word affirmances and
decisions without opinion, but the memorandum decision can be both short and sufficient. [FN91]

f. Monthly reports and judges' meetings.-The Ohio Eighth District Court of Appeals has made consistent use of a
practice of reviewing the status of all cases awaiting decisions at monthly meetings attended by all judges.
According to judges on the court, the mere existence of the meeting each month stimulates judges to move more
quickly to draft a decision. The court has found that discussing the cases regularly in this manner also permits other
judges to offer ideas that may cut through the logjam and assist the authoring judge or panel. Some have suggested
that the monthly reports be made public.

g. Proactive leadership by the chief judge.-Perhaps the most valuable mechanism for ensuring prompt and effective

calendaring and decision-making *514 processes within the court is the chief judge's active demonstration of his or
her commitment to an expeditious process. Participants in the roundtable discussion at a meeting of the Council of
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Chief Judges noted a variety of ways that they could exercise effective leadership in this area. Suggestions included
taking responsibility for providing up-to-date and accurate reports to the other judges on trends and productivity,
leading monthly meetings at which caseload status is reviewed, supervising central staff attorneys' offices (either
directly or through a liaison judge) to ensure that the staff is staying current with its caseload and not keeping cases
too long, and meeting one-on-one with judges who consistently fall behind in drafting opinions to discuss the
problem and develop a plan for remedial action.

Many of the mechanisms used by the appellate courts to reduce delays and improve performance involve some
kind of monitoring and troubleshooting. While new technologies open up possibilities for dramatic improvements,
they rarely reduce the need for on going supervision, problem identification, and practical problem-solving.

In examining what kinds of mechanisms have proven successful in assisting intermediate appellate courts to reduce
delay and improve performance, mechanisms that involve both monitoring and troubleshooting should be
emphasized. Often, technological innovations make it possible to conduct some activities far more swiftly and
efficiently than in the past, but rarely do they reduce the need for constant supervision of the process. The important
role played by the transcript coordinator in New Mexico illustrates how improved technology-such as vastly
improved equipment and techniques used by court reporters-necessitates that attention be given to the critical stages
before and after the actual preparation of the transcript. Someone must be watching to ensure that the transcript is
properly and timely ordered, segments are not omitted from either the order or the product, and the final transcript is
sent swiftly to the court and the parties in order to begin next stage of the process.

The monitoring and troubleshooting functions are critically important, and generally have not been performed well
by American appellate courts. They will likely become even more important in the years ahead, as the introduction
of new technology brings rapid change to institutions that have tended to look to precedents as the primary guide to
decision-making and policy formulation.

V. Looking to the Future: Next Steps Toward Improving Appellate Caseflow
Management

From our review of the literature in the field and our study of the six intermediate appellate courts participating in
this project, it appears that not much has changed in appellate case processing in the past two decades. Despite the
work of the ABA standards committees, the writings of a few knowledgeable and thoughtful professors and judges,
and several empirical studies of case processing that have helped shed light on the problems and on potential
solutions, most appellate courts appear to have made little change in the way they handle their caseloads. The types
of technological innovations discussed in Part III are very commonly used in business and industry, but have yet to
be adopted *515 for widespread use in appellate courts even though they have great potential for increasing the
speed and effectiveness of the appellate process. N

As noted in Part I'V, the basic strategies and techniques for effective appellate caseflow management are not novel.
Indeed, most of them were first advanced in the 1970s or earlier, but they have seldom been adopted in a
comprehensive way in state intermediate appellate courts. Most strikingly, the same broad range of case processing
times (with very lengthy times required for completion of appeals in some courts) that Martin and Prescott found
over twenty years ago [FN92] still seems to be prevalent. Particularly in light of the opportunities for dramatic
improvements presented by the new technologies, the time seems ripe for renewed attention to appellate caseflow
management.

This Part discusses three main types of initiatives that should be helpful in catalyzing action-and, ultimately,
significant improvements-in state intermediate appellate courts:
. development of a system for regularly collecting and publishing comparable data on the workloads, resources,
structures, operational procedures, productivity, and case processing times of state IACs;
. design, implementation, and evaluation of demonstration projects aimed at significantly improving the
expeditiousness of appellate case processing; and

. design and presentation of educational programs focused on appellate caseflow management for judges, court
staff, and others at the national, state, and regional levels.
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Lastly, we consider the need to integrate caseflow management into the appellate process and some final issues
concerning acceptance of this principle by appellate courts.

A. National Data on the Work of IACs

To date, the most comprehensive recent compilation of empirical data on state intermediate appellate courts has
been the work done by Roger Hanson in his book Time on Appeal. [FN93] That volume has data on case processing
time in thirty-five IACs and also includes very useful information on the number of filings in each court, judicial
resources (judges and law clerks), structural features, and operational procedures. '

Time on Appeal provides a very valuable snapshot of the workloads, resources, and case processing times in JACs
in 1993, but it was a one-time effort. There are no regularly produced statistical reports on the work of these courts
and no generally available descriptions of their operational procedures.

Development of a system for regularly collecting data on the workloads, resources, organizational structures,
operating procedures, productivity, and case processing times of state intermediate appellate courts would have a
number of benefits:

_ It would increase knowledge about the work of state IACs across the country.

*516 . It would enable comparisons to be made about the productivity and expeditiousness of the courts and
should thus provide motivation for improved performance on the part of the courts that rank low on multiple
measures.

. While comparisons are especially difficult at present-mainly because of differences in jurisdiction, caseload
composition, judicial and non-judicial resources, methods of categorizing types of cases and organizing calendars,
and measures used to report case processing times-a focused national effort to develop meaningful statistical data
would highlight these differences and should lead to acceptable ways of making meaningful comparisons.

. Comparisons would provoke discussion of the differences and lead to better understanding of the differences, the
reasons for them, and the implications (for expeditiousness and other values) of different ways of organizing the
work of IACs.

. Analysis of statistical data, coupled with descriptive information about organizational structures and operating
procedures, should stimulate identification and adaptation of the best practices and experimentation with new
approaches.

_ Accurate information on workloads, resources, structures, and performance should assist in the development or
tefinement of appropriate standards of performance and, ultimately, should lead to improved performance and
greater accountability.

Although it would be desirable to include all IACs in a national statistical data collection effort, it is more feasible
to start with a subset. By beginning this effort with a manageable number of courts-say, between eight and sixteen-it
should be possible to work through most of the methodological issues encountered without spreading resources too
thinly.

In considering the types of information needed, care should be taken in the development of accurate descriptions of
the organizational structures, allocation of resources, and operating practices and procedures of the courts. Without
such descriptions, statistical data has little use. The descriptive information enables observers to understand how a
court actually works, gives meaning to the statistical information, enables comparisons to be made across courts, and
provides baseline information essential for measuring the impact of the introduction of new policies.

Care must be taken, too, in the development and presentation of statistical data, particularly with respect to
performance measures. Because of the significant differences among IACs in case volume, resources, caseload
composition, definitions of terms, operating procedures, and other factors, it will be necessary to devise methods for
collecting relevant data, organizing it to enable relevant comparisons to be made, and presenting it using a variety of
performance indicators.

Grant funding would undoubtedly be helpful (and may be essential) to get a multi-court IAC data collection and

analysis effort started. In the long term, however, this initiative should be supported by state judicial systems and
statelegislatures. The courts themselves, the judicial systems of which they are integral parts, and the public will be
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the beneficiaries of greater knowledge about *517 the performance of these institutions.

B. Demonstration Projects

Demonstration projects can provide an opportunity to assess the viability of combining new technology with other
programmatic innovations to achieve ambitious appellate caseflow improvement goals. For example, it should be
possible to design and evaluate demonstration projects that incorporate most or all of the following components in a
system for handling major segments of an IAC's caseload:

. establishment of clear goals for appellate case processing, including time standards for overall case processing
time and for case processing time in the major stages of the appellate process (record preparation, briefing, and
appellate court decision-making); : :

. use of computer-aided transcription or other transcript- preparation methods to consistently enable preparation of
transcripts within a seven-day period following completion of the trial;

. provision for the filing of a notice of appeal (with a copy to the TAC) within fourteen days after the conclusion of
the trial; for any outstanding issues relating to the appeal (e.g., eligibility for appointed counsel, waiver of fees,
agreement on contents of the record) to be resolved within ten days thereafter; and for a docketing statement with
key items of information about the parties and the issues on appeal to be filed within twenty-one days after the
notice of appeal is filed;

. filing of the clerk's record and the trial transcript within thirty days after the notice appeal is filed, using
electronic transmission if possible;

. issuance of a briefing schedule and tentative argument/submission date by the appellate court on or (if the
information in the docketing statement permits) prior to the date the clerk's record and the trial transcript are filed;

. use of computer-based management information reports to enable appellate courts to monitor for compliance-on
the part of court reporters, trial court clerks, and appellate attorneys-with the time requirements established for the
demonstration projects;

. establishment by the TAC of internal mechanisms and procedures to help ensure the prompt completion of all
stages of the process, specifically including designation of a judge and/or senior staff person to actively monitor
compliance with time requirements in the record preparation and briefing stages; and commitment by the chief judge
to actively monitor compliance by the judges with time standards for the completion of work on cases assigned for
decision; and _ .

. reports made periodically by the court, to the state administrative office of the courts and to the bar and other
interested groups, on the court's performance in relation to the goals set for the project.

The evaluation component of such a demonstration project will be critically important. Evaluation should help the
program's leaders and the funding sources know the extent to which the project is effective (in particular, whether it
is more effective than alternative approaches, including prior practices) and learn why it *518 works or fails to meet
expectations. Developing and evaluating demonstration projects is a natural complement to a comprehensive
research strategy and will also help strengthen national-level and state-level education and training efforts.

C. Education and Training

Despite the clear need for more effective case processing in appellate courts, few vehicles exist to educate appellate
judges, staff (especially appellate court clerks and central staff attorneys), bar members, and other stakeholders
about the concepts and techniques of sound appellate caseflow management.

One promising approach, used successfully to introduce innovations such as intermediate sanctions and drug courts
at the local level, is to design educational programs for "teams" of policymakers and practitioners, whose
collaboration and commitment will be essential for a significant case processing improvement effort to succeed. For
a workshop on appellate caseflow management improvement, logical members of a jurisdictional team would
include at least the chief judge, the clerk of court, and the chief staff attorney. Depending on the circumstances in the
jurisdiction, other potential members of the team could include the appellate court's chief information officer or
other senior member of the administrative staff of the court, chiefs of the appellate litigation sections of major
institutional litigants (e.g., attorney general's office, prosecutor's office, and public defender's office), a bar
association leader knowledgeable about appellate practice, the chief judge (and/or clerk, court administrator, or chief
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court reporter) of a major urban trial court that-is the source of a significant percentage of the appellate court's
caseload, and a legislative leader.

Workshops for jurisdictional teams are probably best conducted at the national or regional level. Such a workshop
can be a vehicle for presenting information and ideas about appellate caseflow management and, most importantly,
for members of the participating teams to set goals and begin development of a plan for significant improvements in
case processing. At a minimum, the workshop should provide opportunity for the key stakeholders to take a hard
look at the situation in their own jurisdiction, exchange information and ideas about perceived problems, and gain a
better understanding of the concerns of others whose involvement will be essential for progress to be made. In
addition to workshops for teams, it will be helpful to have programs for individual judges, clerks, and staff
attorneys, presented at the state or individual court level as well as at the national level.

D. Integrating Caseflow Management into the Appellate Process

The concept of caseflow management is simply not widely understood or applied in appellate courts. Indeed, one
observer, commenting on an earlier draft of this manuscript, suggested that the authors should not assume that the
culture of courts in general-and appellate courts in particular-accepts timeliness as a overarching value.

Timeliness need not be regarded as an "overarching” value, but it is unquestionably an important value in
American jurisprudence and in public attitudes toward courts. Timely resolution of disputes is widely recognized as
an *519 essential characteristic of a well-functioning justice system. Recognizing that timeliness affects the quality
of justice, virtually every state has adopted statutes and court rules designed to produce expeditious case resolutions.
In every survey of public attitudes toward courts and the justice system, delay (along with the expense of litigation)
emerges as a major complaint of citizens.

If timeliness is an important value, and if there is good evidence that expeditious appellate case process is
achievable, [FN94] then what must be done to address the chronic problems of delay that plague most intermediate
appellate courts? Like Rosenberg more than three decades ago, we reject the "one-injection miracle cure” approach
and recognize that progress is most likely to come from marshaling relief measures in groups. [EN95]

The preceding section has outlined three complementary approaches-collection and dissemination of comparative
data on court performance, implementation and evaluation of demonstration projects, and a sustained focus on
education for key stakeholders--that should help catalyze improvements. Additionally, a broad range of strategies
and techniques-many of them described in Parts IIT and IV and in the Appendices to this report-can be employed to
address issues of backlog and delay. For real progress to be made, however, justice system leaders-most importantly
(but not exclusively), the chief judges of the intermediate appellate courts-must acknowledge timeliness as an
important value and recognize the necessity of integrating caseflow management principles and techniques into the
appellate process.

Integrating caseflow management into the appellate process should be possible without infringing upon other

important values of a well-functioning intermediate appellate court. These other values include:

. impartiality in decision-making;

. the capacity for judges to read and think individually about cases that come before them;

. collegiality in decisionmaking and opinions;

. reasoned decisions;

. uniformity and consistency in decisions; and

. working conditions that attract lawyers of high quality to the appellate courts, keep them on the bench, and foster
their concern for individual litigants and for the integrity of the appellate process.

In an environment that requires group decision-making processes and includes strong-minded individuals,
disagreements over the relevance of conflicting precedents, the appropriate application of law to the facts of
particular cases, and a host of other issues are inevitable. In some cases, substantial amounts of time may be required
to reach decisions or resolve differences over the wording of an opinion. A sound approach to caseflow *520
management will acknowledge the inevitability of some disagreements within the court and the need for time to
resolve some differences prior to the issuance of an opinion. However, it will also recognize that a high proportion
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of cases involve no sharp disagreements, which should permit the issuance of an opinion in a relatively short period
of time. Similarly, a sound approach to caseflow management will recognize that some cases should be allowed
extra time for the filing of the record or the preparation of briefs, but will also recognize that in a high proportion of
cases it is feasible to complete these stages quite expeditiously. Perhaps most importantly, a sound approach to
caseflow management will recognize that, in addition to the parties' interests, there is a strong public interest in
minimizing delays and that the appellate court must exercise responsibility for the expeditious operatlon of the
process, beginning at the time a notice of appeal is filed.

Timeliness in the resolution of appeals and the integration of caseflow management into the appellate process are
fundamentally leadership issues. They are issues with respect to which sustained attention from persons in positions
of leadership over a period of years will be important. Given the rapidity of leadership changes in IACs (with the
chief judge position often rotating on a yearly basis), it seems desirable to develop a leadership group or cadre
committed to expeditious appellate case processing. Within each court, the cadre would logically include other
judges (especially those likely to become future chief judges), the clerk and chief deputy clerks, and the chief staff
attorney. Externally, the leadership group could include the heads of the appellate sections of major institutional
litigants, bar leaders who specialize in appellate litigation, legislative leaders, and-perhaps most importantly-the
chief justice of the state's court of last resort and the state court administrator.

In some states, statutes, court rules, established case law, and long- established practices may have to be changed in
order to achieve effective caseflow management. However, archaic statutes, rules, precedents, and practices can be
changed when they clearly lead to undesirable results. If court and bar leaders are truly committed to timeliness as
an important value in the judicial process, they will find ways to achieve the changes and integrate caseflow
management into appellate court operations.

While opportunities for improvement in the operation of intermediate appellate courts abound, there is also some
cause for optimism. Some IACs have organized and mobilized themselves to integrate caseflow management
concepts and techniques into their cultures. They have communicated their goals and expectations to the bar and to
the trial courts, and they have modeled expeditious case processing by rendering their own decisions in a timely
manner. Perhaps most importantly, they have taken responsibility for the entire appellate process, from the filing of
a notice of appeal to the issuance of a decision in the case. Although much more remains to be learned and done,
there is a good base of knowledge and experience on which to build.
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Administrator Mercedes D. Spotts, and Chief Deputy Administrator Mary Ann Morris. In the Tenth District,
Presiding Judges Dana A. Deshler and Cynthia Lazarus, Court Administrator Jack Kullman, and Staff Attorney John
Girardi.

Washington: In Division I, Chief Judges William W. Baker, Faye C. Kennedy, and Susan R. Agid, Judge
Amne L. Ellington, and Court Administrator/Clerk Richard D. Johnson. In Division II, Chief Judges Elaine
Houghton and C.C. Bridgewater, Judge J. Robin Hunt, and Clerk of the Court David Ponzoha. In the Washington
Office of the Administrator of the Courts, Dr. Thomas Clarke, Director of Research, Bobbi Olson, Jennie
Christopher, and Jean Du.

Next, we are indebted to the members of this project's advisory committee for their careful review and many
contributions toward improving this report: former Administrative Presiding Justice Carl West Anderson of the
California Court of Appeal, First District, San Francisco, California; Presiding Judge Robert Muir, Jr., Appellate
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Division, Superior Court of New Jersey, Morristown, N.J.; Professor James J. Alfini, Jr., Northern Illinois School of
Law, DeKalb, Illinois; Joy A. Chapper, Esq., Chief Deputy Clerk, District of Columbia Court of Appeals
Washington, D.C.; Deirdre O'Meara Smith, Esq., former Clerk of the Court, Missouri Court of Appeals, Easten;
Division, St. Louis, Missouri; and Comish F. Hitchcock, Esq., of the District of Columbia bar, an experienced
appellate lawyer. In addition, the cooperation of the National Conference of Appellate Court Clerks (NCACC)
under the leadership of three of its presidents-Joseph A. Lane, Clerk/Administrator, California Court of Appeal,
Second District, Los Angeles, California; Leslie D. Gradet, Clerk of the Court, Maryland Court of Special Appeals’
Annapolis, Maryland; and Michael Yerly, Clerk of the Court, California Court of Appeal, Sixth District, San Jose’
California-was most helpful, especially in connection with a focus group study conducted on appellate processiné
mechanisms at the NCACC's 1998 annual seminar in Stevenson, Washington. Our first State Justice Institute (SJI)
grant monitor, Richard Van Duizend, who was SJI's Deputy Director, took particular interest in this project,
providing much useful advice and suggesting good directions for us to follow. Mitch Michkowski, who succeedeci
him as grant monitor, was unfailingly helpful and totally supportive of our efforts. Mary Ellen Donaghy, Staff
Director of the American Bar Association's (ABA) Appellate Judges Conference, kindly provided useful reports of
discussions of caseflow management topics by the ABA Council of Chief Judges of Courts of Appeals and the
Council of Appellate Staff Attorneys.

Contributing to this study in major ways was Dr. Roger A. Hanson, formerly at the National Center for State Courts
who prepared the analysis of technology appearing in Appendix A and lent his experience in conducting severai
major appellate research projects to this enterprise throughout the project. Professor Frederic Lederer of the Law
School of the College of William & Mary, who also directs the Courtroom 21 project in Williamsburg, Va. took
time from his busy schedule to advise the project on matters of technology. Much fieldwork for the projec’t was
performed and report drafts relating to court operations were prepared by Deborah J. DeMille-Wagman, Esq.
former Chief Deputy Clerk of the District of Columbia Court of Appeals. Douglas K. Somerlot, IMI's Exécutivé
Vice President, who directed the ABA's project that produced Delay on Appeal, also participated in the project's
fieldwork. Michelle Smith and Gayle Hegele of the JMI staff assisted in typing the manuscript.

[FN1]. Examples of communication as discussed here are examined in infra Part IV.

[FN2]. Joy A. Chapper & Roger A. Hanson, Nat'l Cir. for State Courts, Intermediate Appellate Courts: Improving
. Case Processing 9-10 (1990).

'

[FN3]. Thomas W. Church et al., Justice Delayed: The Pace of Litigation in Urban Trial Courts 54 (1978).

[FN4]. The Maryland Court of Appeals, the state's highest court, may decide to take cases directly, through its
review of all cases when they are first filed in the intermediate court of special appeals. This is also a practice
employed in Massachusetts.

[FN5]. Examining the Work of State Courts, 1998, at 87 (Brian J. Ostrom & Neal B. Kauder eds., 1979) (reporting
the total cases filed in 1998 as 199,558).

|FN6]. See, €.8-» Nat_‘l Ctr. for State Courts, State Court Annual Report 1981 and 1985. In 1981, this continuing
series reported time-in-stages and on- appeal information for fewer than ten IACs. By 1985, the table had been
eliminated from the report.

[FN7]. See Roger A. Hanson, Nat'l Cir. for State Courts, Time on Appeal 5 (1996).

[FN8). John A. Martin & Elizabeth A. Prescott, Appellate Court Delay, at xii & n.1 (Michael J. Hudson ed., 1981).
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[FN9L. Id. at xxi.
[FN101: Id.
[FN11]. See Chapper & Hanson, supra note 2, at xv.

[FN12]. Id. at vi, 4-5. ChapPer apq Hanson noted, however, that there were some similarities across the courts in
terms of the areas of underlying civil law and types of criminal offenses that were involved in appellate cases.

[FN131. 1d.

[FN14]. Id. at 55.

[FN15]. Id. at 57.

[FN16]. Id. at vii.

[FN17]. 1d. at 61-62.

[FN18]. Hanson, supra note 7, at 5.
[FN19]. 1d. at 39-40.

[FN20]. See Roger A. Hanson, Resources: The Key to Determining Time on Appeal, Ct. Rev., Fall 1998, at 34, 42-
13. Y

[FN21]. Id. at 35.

[FN22]. See Judicial Admin. Div., Am. Bar Ass'n, Standards Relating to Appellate Courts § § 3.50-3.57 and
accompanying commentary (1994). Roger A. Hanson's book entitled Time on Appeal is the most recent of several
studies confirming the overall slowness of appellate caseflow processing nationally. Hanson, supra note 7; see also
Chapper & Hanson, supra note 2; Martin & Prescott, supra note 8. ’

[FN23]. Under Anders v. California, 386 U.S. 738 (1967), a court is required to afford a full internal review to any
motion to withdra\_N from representing the indigent client based on asserted lack of appealable issues by court-
appointed counsel in a criminal case. Id. at 744. After requiring counsel to submit a brief discussing each potential
issue, and affording the client a chance to respond, "the court-not counsel-then proceeds, after a full examination of
all the proceedings, to decide whether the case is wholly frivolous.” Id. Reviewing these petitions of counsel (and
usually the entire trial transcript) has been commonly assigned to central staff counsel by many appellate courts.
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[FN24]. See infra tbl.1. Data regarding number of staff attorneys and law clerks is from Roger A. Hanson et al., The
Work of Appellate Court Legal Staff (2000), which contains extensive information regarding the varied ways in
which these attorneys are used, as well as information obtained from interviews with court personnel. Supplemental
infon)nation was obtained from the Washington state courts website: http://www.courts.wa.gov (last visited Jan. 28,
2002). o

[FN25]. Chapper & Hanson, supra note 2, at vi.
[FN26]. See id. at 10-11.

[FN27]. See infra tbls.3-A, 3-B.

[FN28]. Hanson, supra note 20, at 42.

[FN29]. See infra tbl.2.

[FN30]. See infra tbls.3-A, 3-B.

[FN31]. See infra tbl.4-A.

{FN32]. See infra tbls.4-B, 4-C.

[FN33]. See discussion infra Part IV.

[FN34]. See infra tbl.5.

[FN35). During the period of this study, the Washington courts were in the midst of making major efforts to reduce
the time consumed during the stage from briefing to decision. A special study conducted at the end of 1999 in the
Division I Court disclosed, for example, that for cases set on the December 1999 oral argument calendar, the time
from completion of briefing to argument for the seventy-fifth percentile case had been cut to 139 days (132 days in
criminal cases and 143 days in civil cases) from 255 days in 1998. Letter from Judge Faye C. Kennedy, Washington
Court of Appeals, Division I, to Richard B. Hoffman (Jan. 13, 2000) (on file with author). Both of these courts
recognized that they had serious backlog problems and have been revamping their calendaring process and
decisional routines to become current.

[FN36]. Philip A. Talmadge, New Technologies and Appellate Practice, 2 J. App. Prac. & Process 363, 363 (2000).
[FN371. See, e.g., Paul D. Carrington et al., Justice on Appeal 62 (1976); Martin & Prescott, supra note 8, at 28.

b{ FN38) ]. Cf. Martin & Prescott, supra note 8, at 53 (discussing time "from ordering the record to the filing of the last
rief").
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[FN39]. See J. Michael Greenwood & Jerry R. Tollar, Evaluation Guidebook to Computer-Aided Transcription 2
(1975); J. Michael Greenwood & Jerry R. Tollar, Users' Guidebook to Computer-Aided Transcription, at x-xi
(1977).

[FN40]. See, e.g., William E. Hewitt & Jill Berman Levy, Computer-Aided Transcription: Current Technology and
Court Applications 21-23 (1994).

[FN41]. See, e.g., Carrington et al., supra note 37, at 63.

[FN42]. This process has been under development at Courtroom 21 at the College of William & Mary Law School
in Williamsburg, Virginia, where Project Consultant Prof. Fredric Lederer demonstrated it during a site visit in
1998. Tt should be noted that developments of this kind present appellate courts with far more searching questions
about the entire process. For example, when video recording and transcript of actual trials may be viewed in the
appellate courtroom or in chambers, what will be the impact on the traditional appellate deference to finders of fact
regarding issues of credibility?

[FN43]. Talmadge, supra note 36, at 367.

[FN44]. For discussion of how one appellate court used electronic filing technology-in this case, "CD-ROMs
containing the brief§, clerk's papers, trial exhibits, appendices, and transcripts”-for a complex case that involved a
paper record stored in approximately fifty banker's boxes, see Talmadge, supra note 36, at 368, 370.

[FN45]. See Chapper & Hanson, supra note 2, at vii-viii, 61-62.

FN46]. Computer-based management information systems and several of the other technologies discussed in this
Part are examined in greater detail in Appendix A, which also includes more specific description of some of the
processes involved.

[FN47]. Martin & Prescott, supra note 8, at 37 (emphasis in original).
[FN48]. See Hanson, supra note 20, at 43.

[FN491. 1d. at 35.

[FN50]. Martin & Prescott, supra note 8, at 7-9.

[FN51]. Id.

[FN52]. See, e.g., David C. Steelman et al., Caseflow Management: The Heart of Court Management in the New

Millennium 87 (2000); Barry Mahoney & Dale Anne Sipes, Toward Better Management of Criminal Litigation, 72
Judicature 29, 35 (1988). _
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[FN53]. Barry Mahoney et al.,, Changing Times in Trial Courts 197 (1988); see also Maurice Rosenberg, Court
Congestion: Status, Causes, and Proposed Remedies, in The Courts, the Public, and the Law Explosion 29, 55
(Harry W Jones ed., 1965). On the basis of the evidence available in 1965, Rosenberg was emphatic in rejecting the
notion of a "one-injection miracle cure" for problems of court backlogs and delays. He noted that only a few of the
"delay antidotes” that had been developed during the 1950s and early '60s had worked to even a modest extent and
that some had been counter-productive. Rosenberg's observation that "progress in coping with the old problem of
court delay will have to come from marshaling relief measures in groups" has proven to be accurate. Id. at 55.

[FN54]. The analytical framework is adopted principally from the concluding chapter of Mahoney et al., supra note
53, at 197-205.

[FN55]. Thomas J. Peters & Robert H. Waterman, Jr., In Search of Excellence 26 (1982).

[FN56]. Mahoney et al., supra note 53, at 198.

[FN57]. Id.

[FN58]. Chapper & Hanson, supra note 2, at 58.

[FN59]. Id.

{FN60]. For a discussion of the role of the chief judge of the Maryland Court of Appeals, see id. at 93, 98.
' [_E_N_G_l_l Id. at 58.

[FN62]. The ABA Standards cite the lack of clear goals as a significant cause of delay. See Judicial Admin. Div.,
Am. Bar Ass'n, supra note 22, § 3.50 and accompanying commentary; see also Rita M. Novak & Douglas K.
Somerlot, Delay on Appeal (1990).

[FN63]. Judicial Admin. Div., Am. Bar Ass'n, supra note 22, § 3.52(d). It should be noted that the time frames in
this section are specifically described as "reference models" to which appellate courts should accord serious
consideration when formulating time standards for themselves. For a discussion of the history of these standards, see
id. § 3.52(d) cmt.; see also Carl West Anderson, An Appeal for Practical Appellate Reform, 37 Judges' J. 28, 29-31

(1998).

[FN64]. Oh. Sup. R. 39(A) (Anderson 2001). "The time limits for disposition of appellate and civil cases shall be as
indicated on the Supreme Court report forms." Id. The report forms, copies of which are in the authors' files,
incorporate this 210 day standard.

[FN651. This initiative was discussed by the then-civil judge at a meeting with one of the authors in 1998.

[FN66]. New Mexico Court of Appeals’ Policies and Procedures Manual § § IV(2)&(3) (2001).
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[FN67]. Chapper & Hanson, supra note 2, at vii.

[FN68]. For a discussion of the concept and techniques of differentiated case management, see Judicial Admin. Div.,
Am. Bar Ass'n, supra note 22, § 3.50 and accompanying commentary; see also Steelman et al., supra note 52, at 5-

8; Holly Bakke & Maureen Solomon, Case Differentiation: An Approach to Individualized Case Management, 73
Judicature 17 (1989).

[EN69]. Mahoney et al., supra note 53, at 200-01; see also Novak & Somerlot, supra note 62, at 17-18, 139,

[FN70]. See, e.g., Carl West Anderson, Are the American Bar Association's Time Standards Relevant for California
Courts of Appeal?. 27 U.S.F. L. Rev. 301 (1993).

[FN71]. Chapper & Hanson, supra note 2, at vii.
[FN72]. Judicial Admin. Div. Am. Bar Ass'n, supra note 22, § 3.50.

[FN731. The U.S. Securities and Exchange Commission now requires many documents to be filed electronically on
its EDGAR (Electronic Data Gathering, Analysis, and Retrieval) system unless a hardship claim is made. Filing can
include submission of a diskette as well as dial-up or Internet filing.

[FN74]. See, e.g.; Carrington et al., supra note 37, 225-31; Judicial Admin. Div. Am. Bar Ass'n, supra note 22, § §
3.50-.51 and accompanying commentary; Novak & Somerlot, supra note 62.

[FN75]1. Anderson, supra note 63, at 64-65.

[FN76]. John A. Martin & Elizabeth A. Prescott, Volume and Delay in the Ohio Court of Appeals, Eighth District
(1980).

[FN77]. See Joseph R. Weisberger, A Profile of Appellate Staff: A Survey, 24 Judges'J. 31 (1985).

[FN78]. The growth of staff resources has paralleled the growth in volume in appellate courts in the past three
decades. One of the strategies recommended by those concerned about appellate justice in the 1970s was the
development of a staff of attorneys who serve the court as a whole to assist in tasks such as screening newly filed
cases, assigning cases to different "tracks," and preparing memoranda and proposal decisions on cases. See
generally Carrington et al,, supra note 37, at 44-55; Daniel J. Meador, Appellate Courts: Staff and Process in the
Crisis of Volume (1974); Novak & Somerlot, supra note 62, at 115-16. Roger A. Hanson et al., The Work of
Appellate Court Legal Staff (2000), contains extensive information regarding the varied ways in which these
attorneys are now being used by their courts.

[FN79]. See discussion supra Part 11
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[FN80]. See discussion supra Part IT; infra tbls.1, 2.
[FN81]. The database can be found at hitp://jeritt.msu.edu (last visited Jan. 28, 2002).

[FN82]. See Anderson, supra note 63 (discussing the key role played by the ABA's appellate justice project in
stimulating successful delay reduction efforts). The work of the project is described in Novak & Somerlot, supra
note 62.

[FN83]. Oh. Sup. R. 39(A) (Anderson 2001).
[FN84]. See supra Part LB.2.

[EN85]. See Dorothy Toth Beasley et al., Time on Appeal in State Intermediate Appellate Courts, 37 Judges' J. 12,
17.(1998). The Georgia C01_1rt of Appeals was one of the most expeditious courts in Hanson's Time on Appeal study

with a seventy-fifth percentile time of 297 days from notice of appeal to resolution. See Hanson, supra note 7, at 13-
17 (tbl.1).

[FN86]. See, e.g., Novak & Somerlot, supra note 62, at 84-93; Mahoney et al., supra note 53, at 204-05.
[FN87]. See Anderson, supra note 70, at 320-23,
[FN88]. Id. at 322-23, 357-58.

[FN89]. See, .8, Judicial Admin. Div., Am. Bar Ass'n, supra note 22, § 3.35 and accompanying commentary. This
standard provides that the opportunity for oral argument "may be subject to qualifications, established by court rule"
in some circumstances. Cf. Anderson, supra note 70, at 345-46 & 1n.177 (noting that thirty-one states have the grant
of oral argument to the court). Additionally, in some of the states where oral argument is allowed, a case will be
placed on the calendar for oral argument only if requested. In others, the case will be placed on the calendar but the
parties can stipulate to no oral argument. Id.

[FN90]. Carrington et al., supra note 37, at 243-53 app. B.

[FN91]. Some appellate courts must contend with state statutes, usually old, that can be construed as requiring the
issuance of full written opinions in all cases. Data collected by the National Center for State Courts indicates that
twenty-three of the thirty-five courts that participated in the Time on Appeal research project are required to issue a
"reasoned opinion." See Beasley et al., supra note 85, at 16 tbl.2. In many instances, of course, a memorandum
opinion can be "full" and "reasoned" in the sense that it covers the essential ground.

[FN92]. See Martin & Prescott, supra note 8, at xiv.

[FN93]. See Hanson, supra note 7.
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[FN94]. A few intermediate appellate courts-notably the Minnesota Court of Appeal and the three divisions of the
Tennessee Court of Appeals-clearly handle their caseloads very expeditiously. See Hanson, supra note 7, at 12-18;
see also Beasley et al., supra note 85, at 14 tbl.1.

[FN95]: Cf. Rosenberg, supra note 53, at 55.

END OF DOCUMENT
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